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THE NEW CONSTITUZION OF NEW YORK. 


Tue entire reorganization of the judicial system of a state so 
considerable as New York, must not pass unnoticed in the pages 
of a journal intended to chronicle everything of interest to the pro- 
fession of the law. The circumstances which led to the call of the 
convention, whose work has recently been adopted by the people 
of the state of New York, ought to be kept in view in forming our 
judgment of the results arrived at. The four principal circum- 
stances which led to the convocation of the body were the alleged 
abuses in the contraction of debt by the legislature ; the accumu- 
lation of offices in the gift of the executive; the enormous growth 
of corporations together with the alleged irresponsibility of the 
banking companies ; and the delays of right in the courts of justice. 
These were the principal sources of complaint. ‘To these were 
added, it is true, minor and local causes of dissatisfaction ; such as 
the disturbances resulting partly from the manorial tenures, but 
more from the mischievous demagogues who had tampered with 
those feuds; and the desire of that portion of the voters tinged with 
abolition doctrines, to extend the right of suffrage to the African 
race. ‘Tothese, as matter of history, should be undoubtedly added 
the vehement desire of a portion of the political minority for any 
change which might by possibility restore them to power. But we 
intend here only to lay stress on those reasons which operated upon 
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the sincere and honest convictions of a majority of the voters. And 
the four great questions of the public debt, appointments, corpora- 
tions, and the judiciary, were beyond all doubt the real motives in the 
public mind; nor would the three former of these have probably 
been adequate to call the convention into existence, had it not 
been for the enormous evils which existed in the administration 
of the law, and which bad forced the bar as a body (always an in- 
fluential and always a conservative body) to the conviction that no 
substantial remedy could be effected by any legislative means. 
And it is again to be noticed that this conviction was compelled on 
the mind of the profession, by the stubborn opposition which many 
of the leading functionaries under the old system had given to all 
effectual change. In truth, the convention may be fairly said to 
have been called into being by its most determined enemies. With 
these brief prefatory remarks we shall better be able to under- 
stand the results at whichthe convention arrived — results of a very 
various character, and very variously viewed by the people of the 
state ; a majority, and a large majority, of whom, however, have 
ratified the work. 

First ; in regard to the public debt. The debt of the state of 
New York had swollen, at the tithe of the call of the convention, 
to nearly thirty millions of dollars —a sum insignificant in itself, 
but very material when taken into connection with the fact, that a 
direct tax had become necessary to keep down the interest; and 
that several of the states, with as little ground for excuse, had ac- 
tually repudiated their engagements. ‘The remedy proposed for 
this evil, and adopted by the convention, was a’ severe restriction 
on the power of the legislature to contract any debt beyond a sinall 
sum. 

The sections as they stand in the new constitution are as follows: — 


§ 10. The state may, to meet casual deficits or failures in revenues, or for ex- 
penses not provided for, contract debts, but such debts, direct and contingent, 
singly or in the aggregate, shall not, at any time, exceed one million of dollars; 
and the moneys arising from the loans creating such debts, shall be applied to the 
purpose for which they were obtained, or to repay the debt so contracted, and to 
no other purpose whatever. . 

§ 11. In addition to the above limited power to contract debts, the state may 
contract debts to repel invasion, suppress insurrection, or defend the state in war; 
but the money arising from the contracting of such debts shall be applied to the 
purpose for which it was raised, or to repay such debts, and to no other purpose 
whatever. 

§12. Except the debts specified in the tenth and eleventh sections of this ar- 
ticle, no debt shall be hereafter contracted by or on behalf of this state, unless 
such debt shall be authorized by a Jaw for some single work or object, to be dis- 
tinctly specified therein, and such law shall impose and provide for the collection 
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of a direct annual tax to pay, and sufficient to pay the interest on, such debt as 
it falls due, and also to pay and discharge the principal of such debt within eigh- 
teen years from the time of the contracting thereof. No such law shall take 
effect until it shall, at a general election, have been submitted to the people, and 
have received a majority of all the votes cast for and against it, at such election. 
On the final passage of such bill in either house of the legislature, the question 
shall be taken by ayes and noes, to be duly entered on the journals thereof, and 
shall be: ‘‘ Shall this bill pass, and ought the same to receive the sanction of the 
people?’’ The legislature may at any time, after the approval of such law by 
the people, if no debt shall have been contracted in pursuance thereof, repeal the 
same; and may at any time, by law, forbid the contracting of any further debt 
or liability under such law; but the tax imposed by such act, in proportion to the 
debt and liability which may have been contracted in pursuance of such law, 
shall remain in force and be irrepealable, and be annually collected until the pro- 
ceeds thereof sliall have made the provision herein before specified, to pay and 
discharge the interest and principal of such debt and liability. ‘The money aris- 
ing from any loan or stock creating such debt or liability, shall be applied to the 
work or object specified in the act authorizing such debt or liability, or for the 
repayment of such debt or liability, and for no other purpose whatever. No such 
Jaw shall be submitted to be voted on, within three months after its passage, or 
at any general election, when any other law, or any bil!, or any amendment to 
the constitution, shall be submitted to be voted for or against. 

§13. Every law which imposes, continues, or revives a tax, shall distinctly 
state the tax and the object to which it is to be applied, and it shall not be sufli- 
cient to refer to any other law to fix such tax or object. 


And in the same spirit is the ninth section of the seventh article. 


§9. The credit of the state shall not, in any manner, be given or loaned to, 
or in aid of any individual, association or corporation. 

We do not intend to discuss the merits of these provisions, 
They are intended, and in our judgment well devised to check, if 
not altogether to prevent, an enormous evil. ‘They show a saga- 
cious forecast and a conservative spirit of the true character. 

Secondly, as to the offices in the gift of the executive. This 
evil had reached a prodigious height. Nearly three hundred 
county judges and surrogates, scores of inspectors, masters, ex- 
aiiners, notaries, and commissioners, in all not very far short of 
a thousand officers, held their commissions directly from the 
execative ; commissions, too, distributed on the most rigorous 
application of the very conscientious maxim, that “to the victors 
belong the spoils.” And the consequence was, that, at every 
turn of the political wheel, the scramble for office had become 
selfish and violent to the last degree. The applicants actually 
blockaded the chief magistrate ; who, bewildered by personal ap- 
plications, as well as by clouds of petitions and recommendations, 
obtained, at least in half the instances, from persons either wholly 
ignorant of the facts to the truth of which they certified, or utterly 
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unworthy of any influence on account of their own character, was 
totally at a loss whom to appoint and whom to reject; and fully felt 
the truth of Walpole’s trite saying about “ingrates and patriots.” 
With this evil the convention made short work ; nearly all these 
oflices were either abolished, or made elective, and their creation 
given to the local constituencies. The system of compulsory 
inspection of merchandise, which had become a very cumbrous 
piece of machinery, objectionable on principle from its interference 
with the operations of trade, but still more so in practice, from its 
providing a large number of offices to be distributed like plunder 
among the adherents of the successful party, was cut up root and 
branch by the following beneficent section : 


§ 8. All offices for the weighing, guaging, measuring, culling or inspecting 
any merchandise, produce, manufacture or commodity whatever, are hereby 
abolished, and no such office shall hereafter be created by law; but nothing in 
this section contained, shall abrogate any office created for the purpose of pro- 
tecting the public health or the interests of the state in its property, revenue, 
tolls, or purchases, or of supplying the people with correct standards of weights 
and measures, or shall prevent the creation of any office fur such purposes 
hereafter. 


Thirdly, as to corporations. 'This subject the convention found 
it more difficult to handle. An attempt was made to render all 
corporators personally responsible, but it failed. And the provi- 
sions adopted are rather modifications of the old system, which go 
to show what the convention would have been inclined to do if 
ordinary matters of legislation had been entrusted to them, than 
binding provisions framed to compel obedience. So it is with the 
first and second sections of the corporation article : 


§ 1. Corporations may be formed under general laws; but shall not be 
created by special act, except for municipal purposes, and in cases where, in the 
judgment of the legislature, the objects of the corporation cannot be attained 
under general laws. All general laws and special acts passed pursuant to 
this section, may be altered from time to time or repealed. 

§ 2. Dues from corporations shall be secured by such individual licdility of 
the corporators and other means as may be prescribed by law. 


In regard to banks, however, they adopted the following strin- 
gent provisions : 


§ 4. The legislature shall have no power to pass any act granting any special 
charter for banking purposes; but corporations or associations may be formed 
for such purposes under general laws. 

§ 5. The legislature shail have no power to pass any law sanctioning in any 
manner, directly or indirectly, the suspension of specie payments, by any person, 
association or corporation issuing bank notes of any description. 
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§ 7. The stockholders in every corporation and joint-stock association for 
banking purposes, issuing bank notes or any kind of paper credits to circulate as 
money, after the first day of January, one thousand eight hundred and fifty, 
shall be individually responsible to the amount of their respective share or shares 
of stock in any such corporation or association, for all its debts and liabilities of 
every kind, contracted after the said first day of January, one thousand eight 
hundred and fifty. 


These provisions were intended to prohibit the creation of any 
banks by special charter, the legislative gambling connected with 
which was formerly a great abuse in the state. They render a 
suspension of specie payments, as far as legislation is concerned, a 
thing very difficult, and impose the check of personal responsibility 
upon all issues of paper money. We think these sections dictated 
by a wise, comprehensive, and enlightened view of the necessities 
of the state, and the dangers to which she might be again, as she 
has heretofore, been exposed. 

Fourthly, the judiciary. We cannot do better here than first to 
state the evils complained of; then give the article on this sub- 
ject, as adopted; and, lastly, call attention to the alterations 
effected. The great evils complained of in the former system of 
the state, were, first, the court of errors. Its cumbrous character, 
its political complexion, resulting from its identity with the senate, 
and the consequent uncertainty of its decisions, had made it very 
unpopular with the great body of the profession. The court of 
chancery had become, perhaps, still more disliked, from the con- 
centration of power in a single hand, and from the intolerable de- 
lays to which suitors were subjected. ‘ What matters it,” is 
reported to have said the chancellor, ‘* whether this cause be heard 
this term or not ?—I cannot look at the papers for fro years to 
come.” ‘The admission was candid, but fatal to the court. The 
supreme court was disliked on account of the separation of its 
judges into judges of law and judges of fact, and the evils 
resulting from this sequestration of the higher judges from juries 
and witnesses, and the active business of the profession; while the 
common pleas of most of the counties had become pretty notorious 
for incompetency. 'To remedy these evils the convention adopted 
the following articles. We omit the section on impeachments, 
which are, as before, attributed to the senate. 


§ 2. There shall be a court of appeals, composed of eight judges, of whom 
four shall be elected by the electors of the state for eight years, and four selected 
from the class of justices of the supreme court having the shortest time to serve. 
Provision shall be made by Jaw, for designating one of the number elected, as 
chief judge, and for selecting such justices of the supreme court, from time to 
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time, and for so classifying those elected, that one shall be elected every second 
year. 

§ 3. There shall be a supreme court having general jurisdiction in law and 
equity. 

§ 4. The state shall be divided into eight judicial districts, of which the city 
of New York shall be one: the others to be bounded by county lines, and to be 
compact and equal in population as nearly as may be. There shall be four 
justices of the supreme court in each district, and as many more in the district 
composed of the city of New York, as may from time to time be authorized by 
law, but not to exceed in the whole such number in proportion to its population, 
as shall be in conformity with the number of such judges in the residue of the 
state in proportion to its population. They shall be classified so that one of the 
justices of each district shall go out of office at the end of every two years. 
After the expiration of their terms under such classification, the term of their 
office shall be eight years. 

§ 5. The legislature shall have the same powers to alter and regulate the ju- 
risdiction and proceedings in law and equity, as they have heretofore possessed. 

§ 6. Provision may be made by law for designating, from time to time, one 
or more of the said justices, who is not a judge of the court of appeals, to preside 
at the general terms of the said court to be held in the several districts. Any 
three or more of the said justices, of whom one of the said justices so designated 
shall always be one, may hold such general terms. And any one or more of the 
justices may hold special terms and circuit courts, and any one of them may pre- 
side in courts of oyer and terminer in any county. 

§ 7. The judges of the court of appeals and justices of the supreme court 
shall severally receive, at stated times for their services, a compensation to be es- 
tablished by law, which shall not be increased or diminished during their contin- 
uance in office. 

§ 8. They shall not hold any other office or public trust. All votes for either 
of them, for any elective office (except that of justice of the supreme court, or 
judge of the court of appeals,) given by the legislature or the people, shall be 
void. They shall not exercise any power of appointment to public office. Any 
male citizen of the age of twenty-one years, of good moral character, and who 
possesses the requisite qualifications of learning and ability, shall be entitled to 
admission to practise in all the courts of this state. 

§ 9. The classification of the justices of the supreme court; the times and 
place of holding the terms of the court of appeals, and of the general and special 
terms of the supreme court within the several districts, and the circuit courts and 
courts of oyer and terminer within the several counties, shall be provided for by 
law. 

§ 10. The testimony in equity cases shall be taken in like manner as in cases at 
law. 

§ 11. Justices of the supreme court and judges of the court of appeals, may 
be removed by concurrent resolution of both houses of the legislature, if two- 
thirds of all the members elected to the assembly and a majority of all the mem- 
bers elected to the senate concur therein. All judicial officers, except those men- 
tioned in this section, and except justices of the peace, and judges and justices of 
inferior courts not of record, may be removed by the senate, on the recommenda- 
tion of the governor: but no removal shall be made by virtue of this section, 
unless the cause thereof be entered on the journals, nor unless the party com- 
plained of, shall have been served with a copy of the complaint against him, and 
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shall have had an opportunity of being heard in his defence. On the question of 
removal, the ayes and noes shall be entered on the journals. 

§ 12. The judges of the court of appeals shall be elected by the electors of the 
state, and the justices of the supreme court by the electors of the several judicial dis- 
tricts, at such times as may be prescribed by law. 

§ 13. In case the office of any judge of the court of appeals, or justice of the 
supreme court shall become vacant before the expiration of the regular term for 
which he was elected, the vacancy may be filled by appointment by the governor, 
until it shall be supplied at the next general election of judges, when it shall be 
filled by election for the residue of the unexpired term. 

§ 14. There shall be elected in each of the counties of this state, except the city 
and county of New York, one county judge, who shall hold his office for four years. 
He shall hold the county court, and perform the duties of the office of surrogate. 
The county court shall have such jurisdiction in cases arising in justices courts, 
and in special cases, as the legislature may prescribe, but shall have no original 
civil jurisdiction, except in such special cases. ‘The county judge, with two 
justices of the peace, to be designated according to law, may hold courts of sessions 
with such criminal jurisdiction as the legislature shall prescribe, and perform 
such other duties as may be required by law. The county judge shall receive an 
annual salary, to be fixed by the board of supervisors, which shall be neither in- 
creased nor diminished during his continuance in office. The justices of the 
peace for services in courts of sessions, shall be paid a per diem allowance oat of 
the county treasury. In counties having a population exceeding forty thousand, 
the legislature may provide for the election of a separate officer to perform the 
duties of the office of surrogate. The legislature may confer equity jurisdiction 
in special cases upon the county judge. Inferior local courts, of civil and crim- 
inal jurisdiction, may be established by the legislature in cities; and such courts, 
except for the cities of New York and Buffalo, shall have an uniform organization 
and jurisdiction in such cities. 

§ 15. The legislature may, on application of the board of supervisors, pro- 
vide for the election of local officers, not to exceed two in any county, to discharge 
the duties of county judge and of surrogate in cases of their inability, or of a 
vacancy, and to exercise such other powers in special cases as may be provided 
by law. 

§ 16. The legislature may reorganize the judicial districts at the first session 
after the return of every enumeration under this constitution, in the manner pro- 
vided for in fourth section of this article, and at no other time; and they may, at 
such session, increase or diminish the number of districts, but such increase or 
diminution shall not be more than one district at any one time. Each district 
shall have four justices of the supreme court; but no diminution of the districts 
shall have the effect to remove a judge from office. 

§ 17. The electors of the several towns shall, at their annual town meeting, and 
in such manner as the legislature may direct, elect justices of the peace, whose term 
of office shail be four years. In case of an election to fill a vacancy occurring be- 
fore the expiration of a full term, they shall hold for the residue of the unexpired 
term. Their number and classification may be regulated by law. Justices of 
the peace and judges or justices of inferior courts, not of record, and their clerks, 
may be removed, (after due notice and an opportunity of being heard in their de- 
fence) by such county, city or state courts as may be prescribed by law, for causes 
to be assigned in the order of removal. 

§ 18. All judicial officers of cities and villages, and all such judicial officers as 
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may be created therein by law, shall be elected at such times and in such manner as 
the legislature may direct. 

§ 19. The clerks of the several counties of this state shall be clerks of the 
supreme court, with such powers and duties as shall be prescribed by law. A 
clerk for the court of appeals, to be ex officio clerk of the supreme court, and to keep 
his office at the seat of government, shall be chosen by the electors of the state; he 
shall hold his office for three years, and his compensation shall be fixed by law, 
and paid out of the public treasury. 

§ 20. No judicial officer, except justices of the peace, shall receive to his own use 


any fees or perquisites of office. 


But little observation is requisite to show us how sweeping are 
the changes eflected by this article. In fact, the entire judiciary of 
the state is utterly demolished and reconstructed. Court of errors, 
court of chancery, supreme court, common pleas, are utterly and 
entirely blotted out, and a new system is formed out of new mate- 
rials. The justices of the peace alone are left. We may examine 
it first in regard to the organization, and next in regard to tue 
mode of creation and tenure of the incumbent. ‘The court of er- 
rors gives way to the court of appeals. The court of chancery 
ceases to exist entirely, and its powers are given to the supreme 
court. Chancellors, vice-chancellors, masters and examiners, all 
end their being together. ‘The supreme court is retained in name, 
but completely altered in its character, divided into eight district 
courts, administering the law mainly in their localities, and the 
old nisi prius system is restored. ‘The county courts are reduced, 
as far as litigation is concerned, to a mere supervision of the jus- 
tices’ courts, and the duties of the surrogate are conferred on the 
county judge. Fees are abolished so far as they “ are received to 
the use of the officers.” The tenure is equally altered. The term 
of all the judges is limited to eight years, and they are all made 
elective. Four of the judges of the court of appeals by the state 
at large —all the thirty-two of the supreme court (from whom the 
remaining four are selected) are chosen by their respective districts. 

Such is this system; and it is not difficult, it appears to us, in 
some respects, to form an opinion of it. As regards the court of ap- 
peals, it is an improvement on the old court of errors. That was a 
body of thirty-two members, elected for four years, eight going out 
every year —all politicians, elected as such and elected by districts. 
The present court of appeals consists of but eight, half elected by 
the state at large, half by districts, and elected for eight years. It 
is very plain to our minds that this is a clear improvement. We 
wish we could say the same of the supreme court and the court of 
chancery. As to the first, indeed, it is no court at all. It is eight 
district courts, of which the judges are elected on the basis of uni- 
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versal suffrage, by their respective districts for eight years. As to 
the elective principle, we have no hesitation in saying that we ob- 
ject to it entirely as applied to the judiciary. The judge is not a 
representative officer, he is not a delegate in any sense of the word. 
In regard to political questions and political functionaries, the prin- 
ciple of election is safe, because every man takes an active interest, 
feels that in their determination or operations, his own happiness 
may be involved, and in the clash of selfish refinement and earnest, 
though sometimes rude and unenlightened liberty, the best interests 
of the greater number generally triumph. But in regard to the judi- 
ciary the case is quite different. A very small portion of any popula- 
tion are litigants, a very small portion have any direct interest in the 
creation of judges ; and still fewer are they who will exert themselves 
for the election of proper or the defeat of improper candidates merely 
on the ground of publicadvantage. Butif election is unwise in itself, 
how much more so does it become when applied to separate locali- 
ties? What is to secure the judiciary of New York from being the 
mere mouth-piece of the faction, passion, and ignorance of each 
district? Why will not one be elected this year in one district, on 
the question of rent and anti-rent; another next year, on that of 
license or no license ; another on that of abolition or pro-slavery, 
until the bench is filled by political mountebanks or designing 
demagogues ? 

If the people of the state of New York will bring to the election 
of judges their real intelligence and honesty — if they will disre- 
gard the ties of party, when those ties conflict with the election 
of able and impartial men, —if their stern and sturdy reor.e will 
turn out to defeat the midnight machinations of hungry ollice-seek- 
ers and crafty plotters —all may go well. But if not, and if the 
elections of judges are managed as elections are usually managed 
in our courts, by secret caucus and the party drill, we see nothing, 
under God, which is to avert from the state that last and greatest 
curse —an incompetent judiciary —judges too ignorant to see 
justice, or too corrupt to administer it; who would extend their 
evil influence far beyond the sphere of the tribunals, and contami- 
nating the bar by their evil example, would spread the virus into 
the heart of the community itself. ‘Take, for instance, the anti-rent 
district, where the division between whigs and democrats gives 
the disaffected tenantry a controlling majority, — with anti-rent 
assessors to select the juries — anti-rent sheriffs and clerks to re- 
turn them, and anti-rent judges to try the causes, — what becomes 
of the landlord in any case of controversy ? A more ludicrous 
specimen of the working of free institutions, working to bring about 
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an absolute tyranny could not well be imagined. Let us hope that 
the magnitude of the evil may suggest a remedy. 

In other respects we take pleasure in saying, that in our 
judgment the new system is an immense improvement on the 
last. ‘The abolition of fees closes the door on a host of delays and 
abuses, and the restoration of the old nisi prius system gives, in 
our opinion, the only means of obtaining a complete judge. As 
to the union of law and chancery, sound legal minds will greatly 
differ. Few will fail to regret the extinction of the ancient title of 
chancellor, and some will bestow a sigh on the masters — those 
collaterals, et socii cancellarii. Indeed, if the jurisdictions of 
law and equity are to be kept distinct, clearly it is best they 
should be administered by different functionaries. But if we look 
to the scientific administration of justice, we think we can see 
that the state of New York has an opportunity now to place 
her jurisprudence on a basis of simplicity and order which she has 
never before enjoyed. The twenty-fourth section of the judiciary 
article runs as follows: 
§ 24. The legislature at its first session after the adoption of this constitution, 
shall provide for the appointment of three commissioners, whose duty it shall be 
to revise, reform, simplify and abridge the rules and practice, pleadings, forms and 


proceedings of the courts of record of this state, and to report thereon to the legis- 
lature, subject to their adoption and modification from time to time. 


We see nothing to prevent these commissioners, by a judicious 
but bold modification of the forms of action, from putting an end at 
once to all distinction between law and equity, where there is now a 
concurrent jurisdiction ; and by a very little (though certainly very 
much considered) legislation, it would be equally practicable to 
give all the equity powers to the common law courts, and thus put 
an end forever to the discord that prevails in consequence of the 
existence of the separate tribunals." 












1 The recent work of Mr. Spence, on the equitable jurisdiction of the court of 
chancery, is indispensable to those who wish to attain a correct idea of the origin, 
nature, or functions of that court, as it still exists in England, or as till Janu- 
ary, 1847, it existed in New York. The defects of the common law—the su- 
perior justice and more ample remedies of the courts of equity, have never been so 
clearly portrayed or exhibited with the aid of so much learning and ability. Nor is 
Mr. Spence insensible of the evils of the division of the jurisdictions, though he 
very rightly says, that as long as courts of law only give judgment for dam- 
ages, they can never oust chancery of its jurisdiction. He says as to the division 
of the two systems, “‘ What may be effected when some modern Tripontan shall 
appear with the capacity and the power of compiling from the now almost count- 
less volumes of the law, a rational and uniform system of jurisprudence, unfettered 
by merely casual and technical principles, it would be idle at present even to hazard 
a conjecture.” Spence Eq. Juris. of Chancery, p. 715. We hope before long to 
take a more extended notice of this important addition to our legal libraries. 
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The constitution contains the following provision on the great 
subject of codification: “ The legislature, at its first session after 
the adoption of this constitution, shall appoint three commissioners, 
whose duly it shall be to reduce into a writlen and systematic code 
the whole body of the law of this slate, or so much and such parts 
thereof as to the said commissioners shall seem practicable and expe- 
dient.” A provision, which, if it be wisely carried out, and the task 
be entrusted to competent hands, may be productive of very impor- 
tant résults ; and which, on the other hand, if committed to unwise 
or insuflicient persons, may throw the jurisprudence of the state 
into the most admired disorder. In this, indeed, as in many other 
particulars, the new constitution depends so much on the practical 
sagacity and discretion with which its provisions are carried into 
effect, that it is utterly impossible to predict beforehand the effects 
that it is to produce. 

It may not be amiss here to remark, that neither the anti-renters 
nor the abolitionists took much by their motions. The first ob- 
tained nothing but a barren, and, with due deference, very frivolous, 
prohibition of leases of agricultural land for more than twelve 
years — (the landlord who would, with the experience of the Van 
Rensselaers, give one half as Jong a lease within the anti-rent district, 
should be shut up in the first convenient lunatic asylum,) — and the 
friends of the African race were defeated in their attempt to extend 
the suffrage by a very great majority of the popular voice. 

Our article has grown to such a length, that we have not time to 
notice several features in the new constitution well worthy of 
attentive consideration, such as the removal of the incompetency 
of witnesses on the ground of their religious belief; the slight 
restraint on the natnralized vote, by the requisition of a ten days 
citizenship ; and the proposed tribunals of conciliation. We can- 
not, however, omit the following : 


§ 15. No bill shall be passed unless by the assent of a majority of all the mem- 
bers elected to each branch of the legislature, and the question upon the final 
passage shall be taken immediately upon its last reading, and the yeas and nays 
entered on the journal. 


The convention has certainly not been wanting in distrust of 
legislative intelligence, however much they may have relied on 
the wisdom of the popular sovereignty. Popular election indeed 
seems to have been the panacea in the minds of the members of the 
convention for all the evils of government. Not only all the state 
officers, all the judges and all the clerks are made elective, but 
many purely administrative officers. We should be glad to know 
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how the latter clause of the following section is to be made 
practically operative : 


2. A state engineer and surveyor shall be chosen at a general election, and 


shall hold his office two years, but no person shall be elected to said office who is not 
a practical engineer. 

We cannot better close this article than by the Address of the 
Convention to the People. Its landations, though great, are not, in 
our judgment, with the formidable exception of the judiciary article, 
very much overcharged. Its anticipations, though certainly very 
rose-colored, we sincerely hope may prove well-founded. For how- 
ever freely we have here spoken of this instrument, our own in- 
terest, pride of country, and the ties of a common brotherhood, all 
lead us, in the fervour of a sincere patriotism, to pray for the pros- 
perity of the active, intelligent, and virtuous community, who have 
committed their dearest interests to the control of the new consti- 
tution. ‘The Address is in these words : 


‘« The delegates of the people in convention, having terminated their delibera- 
tions, present to you the result of their Jabors in an amended constitution of 
fuurteen articles, to be considered together, for your adoption. They have 
presented for your separate consideration, a section relative to suffrage, equally 
applicable to the present and proposed constitution. 

‘In these fourteen articles, they have reorganized the legislature ; established 
more limited districts for the election of the members of that body, and wholly 
separated it from the exercise of judicial power. The most important state 
officers have been made elective by the people of the state; and most of the 
officers of cities, towns and counties, are made elective by the voters of the 
locality they serve. ‘They have abolished a host of useless offices. They have 
sought at once to reduce and decentralize the patronage of the executive govern- 
ment. ‘They have rendered inviolate the funds devoted to education. After 
repeated failures in the legislature, they have provided a judicial system, ade- 
quate to the wants of a free people, rapidly increasing in arts, culture, commerce 
and population. They have made provision for the payment of the whole 
state debt, and the completion of the public works begun. While that debt is in 
the progress of payment, they have provided a large contribution from the canal 
revenues towards the current expenses of the state, and sufficient for that pur- 
pose, when the state debt shall have been paid ; and have placed strong safe- 
guards against the recurrence of debt, and the improvident expenditure of the 
public money. They have agreed on important provisions in relation to the 
mode of creating incorporations, and the liability of their members ; and have 
sought to render the business of banking more safe and responsible. They have 
incorporated many useful provisions more effectually to secure the people in their 
rights of person and property against the abuses of delegated power. They have 
modified the power of the legislature, with the direct consent of the people, to 
amend the constitution from time to time, and have secured to the people of the 
state, the right once in twenty years to pass directly on the question, whether 
they will call a convention for the revision of the constitution. 

** These articles embrace all the provisions, agreed upon by the convention, to 
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constitute the constiiution of the state. They are of course very numerous, often 
dependent one upon another, and can be best considered, as a whole; and the 
convention have not found it practicable to separate them into parts to be sep- 
arately passed upon by the people. The convention have therefore presented the 
subject in the form that will best enable the people to judge between the old and 
the new constitution. If the constitution now proposed be adopted, the hap- 
piness and progress of the people of this state, will, under God, be in their own 
hands.”’ 





Recent American Decisions. 





Supreme Judicial Court of Massachusetts, Suffolk County, March 
Term, 1846, at Boston. 


Josuua H. Warp, Assignee or Tuomas Cusine, v. Nenemian P. 
MANN ET AL.’ 


Where a cause of action arises under certain rights acquired by a statute of the 
United States, and where there is not in the constitution, or the statute itself, 
a limitation or restriction confining the jurisdiction to the United States courts, 
the state courts may take cognizance of the action, if in other respects within 
their ordinary jurisdiction. 

An action may be brought in a state court, by the assignee of a bankrupt, upon a 
contract or liability of a debtor of the bankrupt, contracted previous to the 
bankruptcy. 


Tus was an action by the plaintiff, as assignee of Thomas Cush- 
ing, a bankrupt under the bankrupt law of the United States of 
1841, upon a covenant made by the defendants with said Cushing, 
before his bankruptcy. The defendants appeared, and filed the 
following motion. ‘ And now the said Nehemiah P. Mann, Solon 
Jenkins, and Richard Martin, move this honorable court to quash 
the writ and declaration in the above-named suit, because they say 
that it appears by the said writ or declaration, that the said Joshua 
H. Ward brings this suit as assignee under the late bankrupt law 
of the United States, of Thomas Cushing, a bankrupt, upon a co- 


— —_——__— ee 





1 This case was briefly reported in a former number of the Law Reporter, (Vol. 
8, p. 538.) Having recently received from Judge Dewey the opinion of the court 
as written out, we take great pleasure in publishing it in extenso.—Eb. 


VOL. IX. — NO, XI. 48 














494 RECENT AMERICAN DECISIONS. 


venant alleged to have been made by said Mann, Jenkins, and 
Martin to said Cushing before his bankruptcy; and that such a 
suit is only cognizable by the circuit and district courts of the Uni- 
ted States. 8S. E. Sewall, Attorney of said Mann, Jenkins, and 
Martin.” 

The question arising thereon was argued by Fletcher and Sewall 
for the defendants, and George Minot for the plaintiff, and subse- 
quently during the term the following opinion was delivered, over- 
ruling the motion. 


Dewey, J. The question raised in the present case is whether 
the assignee of a bankrupt under the bankrupt law of the United 
States, Stat. 1841, ch. 9, can maintain an action in the state courts 
of Massachusetts in his own name as such assignee, upon a con- 
tract under seal made by the defendants with the bankrupt before 
his bankruptcy. 

The defendants insist that such action cannot be maintained, and 
this position they attempt to support upon two grounds. Ist. Upon 
general principles of constitutional law applicable to the jurisdic- 
tion of state courts in matters arising under statutes enacted by 
the congress of the United States. 2. Upon the effect to be given 
toe the various provisions of the bankrupt act itself, which, it is con- 
tended, confers exclusive jurisdiction of all suits in relation to the 
property and debts of the bankrupt, upon the courts of the United 
States. 

The first of these positions, it will be readily seen, opens a wide 
field for investigation, and upon a point as to which there has been 
some diversity of views; the question of the respective jurisdiction 
of the state and national tribunals, being one not always free from 
difficulty and doubt. It was early suggested, that under the pro- 
visions of the constitution of the United States, art. 3, providing 
“that the judicial power of the United States shall be vested in 
one supreme court, and in such inferior courts as the congress may 
from time to time order and establish,” an exclusive jurisdiction in 
all matters arising under the laws of the United States would be 
assumed by the courts of the United States, to the manifest incon- 
venience of the citizens, and in derogation of the right of sovereign- 
ty of the individual states. But in opposition to this, the advocates 
of the constitution declared, ‘ that in every case in which the state 
courts were not expressly excluded by the acts of the national le- 
gislation, the state courts will take cognizance of the causes to 
which those acts may give birth. The judiciary power of every 
government looks beyond its own local or municipal laws, and in 
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civil cases lays hold of all subjects of litigation between parties 
within its jurisdiction, though the causes of dispute are relative to 
the laws of the most distant part of the globe.” (Federalist, No. 82.) 
Practically, it was soon found that the course of legislation by con- 
gress was sufficiently liberal in the matter of jurisdiction of the 
state courts, for in many instances direct enactments were made, 
authorizing not only civil actions in certain cases arising under the 
laws of the United States to be instituted in the state courts, but 
also conferring on the state courts to some extent a concurrent ju- 
risdiction, in the matter of crimes and offences, arising wholly under 
the laws of the United States. ‘To some extent a latitudinarian 
construction prevailed as to the extent of jurisdiction of the state 
courts, in the early period following the adoption of the constitu- 
tion of the United States. The statutes of congress conferring 
upon the state courts the authority to take cognizance of criminal 
offences punishable only under such statutes, to sustain actions qui 
dam to recover penalties and forfeitures solely accruing under Uni- 
ted States legislation, and others of like character, have in later 
periods been generally deemed unauthorized enactments. But ac- 
tions upon contracts or bonds executed in reference to some duty 
or liability arising under a statute of the United States, and creat- 
ing debts or obligations differing in no other respect from those 
within the ordinary state jurisdiction, have been directly sanctioned 
by judicial decisions. United States v. Dodge, (14 Johns. 95.) 
The jurisdiction assumed by the state courts in matters arising 
under the United States’ laws, has not been limited to the cases 
where jurisdiction has been expressly conferred upon them by the 
statute itself. Independently of any such source of authority given 
them in direct terms, it seems to have been always maintained, that 
where there was not in the constitution, or the statute itself, a lim- 
itation or restriction confining the jurisdiction to the United States’ 
courts, and thus excluding state jurisdiction, the fact that the cause 
of action arose under certain rights acquired by a statute of the 
United States, was no sullicient objection to the jurisdiction of a 
state court. The practice under the earlier bankrupt law, (Stat. 
of April 4, 1800,) of instituting actions by assignees appointed 
under the provisions of that law, in the state courts, was very gen- 
eral, but I have searched in vain for any case where the right to 
institute such actions was controverted or denied. Cases of this 
character are found in Brown v. Cummings, (2 Caines, 33) ; Bar- 
stow v. Adams, (2 Day, 70); Assignees of Barclay v. Carson, (1 
Haywood, 243); Kelly v. Holdship, (1 Brown Penn. R. 36) ; 
Sullivan v. Bridge, (1 Mass. R. 511.) These cases were strongly 
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contested, and many of them by eminent counsel. Though con- 
tested on the point of the right of the assignee to institute a suit, 
the objection relied upon was one arising from the nature of the 
claim in the particular case. The broader ground that an assignee 
of a bankrupt could in no case maintain an action in a state court, 
was not suggested, though equally fatal to the action, if that posi- 
tion be now well taken. I apprehend that the able and learned 
Commentaries of Chancellor Kent, and Mr. Justice Story, in which 
the question of state jurisdiction in matters arising under the United 
States’ laws, is considered, will furnish no authority for sustaining 
the position that the state courts can exercise no jurisdiction in 
matters arising under the provisions of a statute of the United 
States. On the contrary, Mr. Justice Story (3 Com. on the Con- 
stitution, § 1749,) says, “* Congress may indeed permit the state 
courts to exercise a concurrent jurisdiction in many cases, but 
those courts then derive no authority from congress over the sub- 
ject-matter, but are simply left to the exercise of such jurisdiction 
as is conferred on them by the state constitution and laws.’ Chan- 
cellor Kent (vol. 1, p. 372,) says, ‘State courts may, in the exer- 
cise of their ordinary, original, and rightful jurisdiction, incident- 
ally take cognizance of cases arising under the constitution, the 
laws and treaties of the United States.” 

And this, I suppose, is the true principle upon which the juris- 
diction is in such cases exercised ; not upon the ground of a judi- 
cial authority conferred as such by a law of the United States, but 
as the ordinary jurisdiction of the state court, acting indeed in the 
particular case upon legal rights which may have been created, or 
materially affected by the legislation of congress. The state courts 
are to give force and effect toa law of congress as the supreme 
law of the land. It is the law of Massachusetts, as much so asa 
statute enacted by her own legislature, deriving its vitality from 
another source, but of equal, and it may be a paramount authority. 
These views furnish the answer to the argument for the defend- 
ants drawn from the course of decisions, which have so generally, 
but not universally been made in the state courts, denying the au- 
thority of assignees of a bankrupt under a foreign bankruptcy, to 
maintain actions in the state courts in their names, and in their 
capacity of assignees. These were cases of assignees created as 
such solely by foreign governments, and by force of laws not ope- 
rative in the states composing our Union. ‘To have permitted 
actions to be instituted by such assignees, would probably have 
required the giving full force and effect to the assignment in bank- 
ruptcy, in transferring the property of the bankrupt that might be 
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within our jurisdiction, to the prejudice of the interests of creditors 
living in this commonwealth. Probably much upon the same prin- 
ciple and for the same reason that we refuse to sustain actions in 
the name of administrators cr executors appointed by the authority 
and under the laws of other states, that we may not aid in the 
withdrawal of assets from our own jurisdiction, without first se- 
curing the proper distribution among our domestic creditors. 

But we stop here. We give full force and eflect to the laws of 
other states creating bodies corporate, and investing certain indi- 
viduals with power to sue in a corporate name. Nobody, we sup- 
pose, would doubt the propriety of maintaining an action in the 
name of a corporation, legally created such by a statute of the 
United States. Without pursuing the illustration further, we think, 
so far as the point under consideration is involved, the true princi- 
ple is very clear. The national government has the power to pass 
a bankrupt law, to declare what shall constitute acts of bankruptcy, 
and under what circumstances a debtor shall be deprived of all 
personal control of his property, and to provide for the appoint- 
ment of his legal representative, and vest in such representative all 
the rights of the bankrupt, as to the institution of suits at Jaw in his 
own name, as fully and effectually as the same would vest in an 
administrator, appointed by the provisions of a state law. It was 
strongly urged, that to sustain the action would be in violation of 
the general rule, that a chose in action must be enforced by a suit 
in the name of the original promisee. But in truth there is no 
more a violation of this general principle in one case than the 
other. In both, the original party who should thus sue in his own 
name has ceased to exist, as a legal person capable of instituting a 
suit on the contract. ‘The bankrupt law, sect. 3, vests all the pro- 
perty in the assignee, and confers upon him full power to sue, as 
full as the bankrupt had ; and a debt due to the bankrupt from any 
person is such right of property, and does therefore vest in the as- 
signee, as was held in Mitchell v. Great Works Milling and Man- 
ufacturing Company, (2 Story R. 658.) Such assignees thereby 
become the legal representative of the bankrupt, and entitled to 
sue in their own names in the capacity of assignees, and this by 
force of a general law having effect throughout the whole Union. 

2. Weare then brought to the second question, whether the statute 
itself (St. 1841, c. 9,) has given exclusive jurisdiction in all that con- 
cerns the property, real and personal, of the bankrupt, to the courts 
of the United States. So many practical inconveniences would re- 
sult from such a construction of the statute, and it is so far at vari- 
ance with the ordinary course of legislation, in withdrawing the col- 
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lection of debts from the local tribunals, that it may reasonably be 
required that the party asserting the proposition should establish it 
by clear and obvious provisions, found in the terms of the statute. 
This exclusive jurisdiction in the courts of the United States is 
supposed to be conferred by the provisions of the 6th sect. of the 
act, ‘that the district court in every district shall have jurisdiction 
in all matters and proceedings in bankruptcy arising under this 
act,” and in the further provision in the same section giving juris- 
diction ‘ as to all acts, matters and things to be done under and in 
virtue of the bankruptcy.” It is conceded, that here is given full 
jurisdiction to the district courts in the matter above recited ; but 
this may be so, and yet the jurisdiction may not be exclusive, as 
the words of the statute may have their full force and effect with- 
out construing them as imposing absolute restrictions upon the 
state courts in the matter of jurisdiction in the same subjects. The 
provision of the third section, that “ the assignees may sue and de- 
fend, subject to the orders and directions of such court,” is cited 
as sustaining the exclusive jurisdiction of the courts of the United 
States, in all suits, but fails of sustaining that position. In the case 
Ex parte Christy, (3 Howard, 319,) Story, J. in giving the opinion 
of the court, seems to consider that the phrase “ subject to the or- 
ders and directions of the district court,” was intended to give the 
district court supervision over cases pending in the state courts, as 
well as those pending in the district courts. Not that the state 
courts might not entertain jurisdiction in relation to the property of 
the bankrupt, or aid in enforcing the collection of debts due the 
bankrupt, but that such suits while pending in the state courts were 
under the control and supervision of the courts of the United 
States. ‘* Congress,’’ it is said, “ did not intend to trust the work- 
ing of the bankrupt system solely to the courts of twenty-six states.” 
In the diversity of views which have existed upon the subject of 
the supervision that may be exercised over the proceedings in the 
state courts by the United States courts, no judicial opinions that 
have been given have assumed the position, that the state courts 
were absolutely excluded from entertaining suits concerning the 
property or debts of a bankrupt. The point of controversy has 
been, not whether the state courts might not take jurisdiction of 
suits in relation to the property of the bankrupt, when acting in co- 
operation with the courts of the United States, and governed by 
their decisions, and applying their rules of law, but whether the 
United States courts had not a controlling power that mighi be 
exercised. See Mitchel v. Great Works Milling and Manufactur- 


ing Company, (2 Story R. 658.) 
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It was further urged in the arguments for the defendants, that 
the provisions of sect. 8 of the bankrupt act, that no suit at law or 
in equity shall in any case be maintained touching the property of 
the bankrupt ‘in any courts whatever, unless the same shall be 
brought within two years after the declaration and decree of bank- 
ruptcy,” clearly supposes that an exclusive jurisdiction of all suits, in 
a matter concerning the property of a bankrupt, is vested in the courts 
of the United States. We do not perceive that this consequence 
follows. If the provision be a general one, as its words import, 
and it is intended to apply to all cases in bankruptcy, it is a statute 
of binding eflicacy everywhere, and will be regarded as well in 
the state courts as in those of the United States. It will not, like 
the ordinary statute of limitations, be deemed a local law to be ad- 
ministered in the particular local state in which it was enacted, but 
a general law, applicable to each and every state of the Union, 
and to be of force and effect in all courts, state and national. 

As yet, the statute is too recent to authorize us to expect, in the 
volumes of the reports of the various state courts that have been 
published, to find many cases of suits by assignees under the bank- 
rupt act of 1841. We doubt not that many such suits will appear 
hereafter. ‘Two such cases are already before us. In the matter 
of Cornwell, (7 Watts & Serg. 305,) where a question arose as to 
the right of property in the avails of certain real estate, the as- 
signees of a bankrupt were parties, claiming the same in their 
capacity of assignees, and their claim was allowed, and the money 
ordered to be paid to them. In Laflin v. Day, (6 Met. 280,) a 
writ of error was sued out by an assignee, and though contested 
on other grounds, neither in this or the preceding case was any 
doubt suggested as to the jurisdiction of a state court, of an action 
by an assignee on contracts and liabilities of the debtors of the 
bankrupt. The result to which we come is that the state courts 
have jurisdiction in cases like the present. That no exclusive 
jurisdiction in suits concerning the property of the bankrupt at- 
taches to the courts of the United States, in consequence of the 
rights of the assignee being acquired wholly under a law of the 
United States ; nor is it created by any provisions of the act itself 
limiting and _ restraining suits by assignees, and requiring them to 
be instituted exclusively in the courts of the United States. 

Motion to dismiss overruled. 
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Supreme Judicial Court, Massachusetts, January, 1847, at Boston. 


In trae Marrer or Josern W. Kimpatt, Parrick Murray, anp 
STone. 


The volunteers, raised under the act of congress of May, 1846, providing for the 
raising of military forces for the Mexican war, are not militia, nor a part of the 
regular army, but a distinct species of the military force of the United States, 
partaking somewhat of the character of both. 

The raising of such a volunteer force, by congress, is constitutional. 

The enlistment in such volunteer force is in the nature of a contract; and the 
obligation of the volunteers to serve depends upon that contract. 

The enlistment of minors in such volunteer companies, without the consent of 
their parents, masters or guardians, is invalid. 

Whether the appointment of the officers, in a company composing a part of such 
volunteer force, by the governor of the state in which the company is raised, 
is constitutional or legal,—gquere? But the volunteers are estopped taking 
advantage of the objection on habeas corpus. 

It seems, that under the act of 1846, it is optional with the government, to make 
the election, in the outset, that the volunteers shall serve during the war; and 
if the volunteers enlist with notice of such election, they are bound by their 


assent. 


‘Tuese were cases of habeas corpus. Kimball and Murray were 
two minors, who had enlisted in company B of the first regiment 
of Massachusetts volunteers for the Mexican war, commanded by 
Captain Wright, and had been mustered into service. The case 
of Kimball was commenced by the petition of his father. Murray 
was an alien, and, at the time of his enlistment, was in the employ 
and under the charge of James Dorcey, as an apprentice. Subse- 
quent to his enlistment, letters of guardianship were taken out by 
Dorcey, and Murray was brought in upon his petition. Both of 
these boys had enlisted without the consent of their parents or 
guardians. ‘The claim of Kimball to be discharged rested mainly 
on the fact of his minority. Murray’s discharge was claimed upon 
the same ground, and on the additional one of his being a British 
subject. 

Stone was also a minor, who had enlisted and had been mus- 
tered in company A, (Captain Webster’s.) He was brought in 
on the petition of his mother. The points raised by his counsel 
were the following: —(1) That the forces contemplated to be 
raised by the act of congress of May, 1846, if they have any con- 
stitutional existence, are not of the “ militia,” but of the ‘ army,” 
or general military force of the United States; (2) That the 
provisions of the act, directing that certain officers “shall be ap- 
pointed in the manner prescribed by law in the several states and 
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territories, to which the companies shall respectively belong,”’ is 
unconstitutional ; inasmuch as the constitution of the United States 
expressly says that oflicers of the United States shall be nominated, 
and, by and with the advice and consent of the senate, shall be 
appointed, by the president of the United States. That the oflicers 
commissioned by the governor of Massachusetts have no right to 
detain the petitioners; nor are the petitioners in any way bound 
by their contract of enlistment. ‘That the president was to accept 
the volunteers in “ companies,” not as individuals ; that therefore 
the offer of the “ company,” and the contract of enlistment founded 
thereon, were void, —the officers not being appointed in pursu- 
ance of the provisions of the constitution of the United States, and 
the said company having no constitutional existence. (3) That the 
contract of enlistment is illegal, by the action of the federal gov- 
ernment, inasmuch as the act of congress provides, that it shall be 
for “twelve months or during the war,’”’ whereas, by the direction 
of the secretary of war, it is “during the war.” (4) That it is 
illegal by the action of the state government, inasmuch as it has 
been entered into by a wrongful use and perversion of the militia 
laws of the commonwealth, so as to be a fraud upon those laws. 
(5) That minors are not bound by their contract of enlistment 
under the act of May, 1846. 


Benjamin Rand, for Kimball. 

Thomas H. Russell, for Murray. 

Charles Sumner and John A. Andrew, for Stone. 
Charles L. Woodbury, for the respondents. 


Suaw, C. J. delivered the opinion of the court. He said that it 
was obviously a matter of regret, that questions of so high import- 
ance, involving the construction of the constitution of this state, 
and that of the United States, should arise upon a summary pro- 
cess, like this, which rendered it necessary to decide those questions 
promptly, and without the thorough and careful investigation which 
was desirable. 

The first question was, whether, in this particular species of serv- 
ice, minors could enter into a binding engagement to serve, without 
the consent of their parents, masters or guardians. ‘The respond- 
ents contended that they could do so, whether these volunteers 
were to be considered as militia, or as United States troops; that 
congress had the power to make laws, and had made laws, provid- 
ing for such enlistment. The petitioners contended, that if congress 
had such power, they must exercise it in express terms. ‘The 
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question in relation to minors in the naval service came before this 
court in the case of Commonwealth v. Downes, (24 Pick. R. 227,) 
and it was then decided, that if a minor be enlisted, under an act 
of congress, in the army or navy, without the consent of his 
father or guardian, the court will discharge him from such en- 
listment, upon the application of the father or guardian, unless 
it appear, by the express words of the act, or by necessary 
implication, that congress intended to dispense with the neces- 
sity of such assent. ‘The argument was this. The army was 
to be filled by enlistment. The enlistment was a contract. 
That contract depended on the statute under which the enlistment 
was made. ‘The statute was in the nature of an offer, and the en- 
listment was an acceptance of that offer; and when completed, it 
had all the elements of a contract. When the law provided for 
enlistment by contract, it implied that the contract should be made 
with persons capable of making it. There were two objections 
against the capacity of minors to make such a contract. (1) By 
the common law, under which the social relations and capacities of 
persons were determined in the several states, — for those were 
not fixed by statute, but the laws of the state had so far adopted the 
common law by necessary implication, — by the common law, then, 
minors were not competent to enter into contracts for the employment 
of their time, nor to incur obligations that would be binding, except 
with certain exceptions, such as those which were for their own 
benefit. (2) The other reason was, that other persons, their pa- 
rents, masters and guardians, had a right of control, and of direc- 
tion over them, and of the superintendence of their education. 
The precise question was, whether the acts of congress giving 
authority to enlist, in general terms, without specifying whether 
minors should or should not have the power to enlist, did, of ne- 
cessity, embrace minors. ‘The court were strongly inclined to think, 
that congress had the power to pass an act, which should give mi- 
nors the capacity to enlist, without the consent of their parents or 
guardians, in a case of urgent necessity. But the question here 
was, whether minors were included in the general terms of such 
acts, without express words. The tendency of the authorities, and 
of legislation upon this subject, went to show that they were not. 
Acts had been passed, in express terms giving minors this capacity. 
In December, 1814, during the darkest period of the last war with 
England, it being necessary to fill the ranks of the army, an act 
was passed, repealing a previous statute which required the consent 
of parents and guardians, and providing with great care that mi- 
nors might be enlisted without such consent. This law was re- 
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pealed in March, 1815, having been in force only about four months ; 
and peace having been made in the mean time, so that the public, 
urgent necessity no longer existed. This act carefully provided 
for the rights of those enlisting, and gave them four days to recon- 
sider, and to withdraw, if, upon sober, second thought, they should 
so elect ; and also provided, that in the case of an apprentice en- 
listing without the consent of his master, the latter should be enti- 
tled to receive a proportion of the bounty money. The passage of 
acts, including minors in express terms, would seem to exclude the 
conclusion, that an enlistment without the consent of parents, mas- 
ters, or guardians was authorized, by the general terms of the act 
of 1846. Supposing, therefore, that this is not militia service, and 
depends upon the stipulations of the party himself, a minor cannot 
be held by his enlistment, made without the consent of his parent, 
master or guardian. But in the militia service, he may be so held. 

The second question, therefore, was whether the volunteer was 
a militia man. The distinction between the regular army and the 
militia was carefully marked by the constitution. ‘The government 
had the power to raise and maintain an ‘army ;” and also to em- 
ploy the “ militia” in certain exigencies, as to suppress insurrection, 
to repel invasion, and to execute the laws. It had been argued, 
that every species of military force must fall under one of these 
two great heads. The court could not conceive it so. These 
were the two most important branches of military force ;— but 
under the general authority of congress to maintain an army, which 
the court thought should have a broad and liberal construction, 
they had power to raise any species of military force which should 
be found necessary. The act of May, 1846, provided distinctly 
for the employment of the militia, naval and military forces of the 
United States, and also for the raising of 50,000 volunteers. The 
latter appeared to be a distinct class of military force, partaking 
partly of the character of both of the two great classes. This act 
necessarily implied some means of organizing these volunteers, by 
which they should be formed into companies and regiments. ‘The 
provision that the officers were to be appointed according to 
the laws of the states, was intended to adopt the laws of the sev- 
eral states, to that extent and for that purpose. ‘ 

This species of military force was intended to supersede the ne- 
cessity of a draft. A draft of the militia was a selection by lot, 
and the essence of the employment was this designation, and not 
a contract. But in the case of these volunteers, the foundation of 
their liability was their own voluntary undertaking,— their own 
contract. Their term of engagement was a different period from 
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that provided by law for the militia. The whole body of the Mas- 
sachusetts militia were considered as enrolled, and a certain portion 
of them were formed into volunteer companies, charged with par- 
ticular duties, but still being militia, and their liabilities being lim- 
ited as militia. ‘They were very different from the present volun- 
teers, who were engaged to serve in a separate and distinct service. 

The court thought it was competent for congress to authorize 
this species of military force, and for them to engage to serve. 
They did not call them the regular army ; but they were not “ mili- 
tia,’ and were only held by the voluntary engagement of the indi- 
viduals. The raising of this force was a great relief to the body of 
militia, to whom it would have been a great hardship to be drawn 
from their business and regular pursuits. A substitute was found, 
by permitting those, themselves perhaps members of the militia, but 
willing to serve as volunteers, to enlist in this service. 

It was their own undertaking which bound them to serve beyond 
the term of six months, provided by law as the term of militia ser- 
vice. It appeared to the court, that ail who had enlisted, whether 
over or under twenty-one years of age, had engaged with their 
own consent. It had been argued that they had not, and that they 
were only companies of militia. This seemed, to the court, to be 
contrary to the intent and spirit of the act. The case appeared to 
be this. A proclamation had been made by the military authority 
of the state, giving notice of the call for volunteers. ‘These indi- 
viduals became members of their several companies, with the un- 
derstanding that this proclamation had been made. They made 
an offer of their services to the government, and the offer had been 
accepted. ‘This constituted a contract. They enlisted under the 
act of 18146, their enlistment was accepted, and they were received 
jnto the service of the United States. They were styled, in the 
muster roll, not Massachusetts militia, not the army of the United 
States, but Massachusetts volunteers, called into the service of the 
United States by the president, under the act of May, 1846, and to 
serve during the war with Mexico. 

It had been argued, that no one was bound by the enlistment, 
because it was unconstitutional and illegal. The court would al- 
ways approach with great caution the decision of a question, involv- 
ing the constitutionality of a statute, enacted under the regular 
forms of procedure, even in the case of an act of the state legislature, 
and much more so in the case of an act of congress. In a case of 
manifest usurpation of authority, the judiciary were bound to declare 
it such, without regard to consequences ; but it must be a clear case, 
there must be time for deliberate examination, and it must appear 
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to be manifestly a usurpation of power, before the court will pro- 
nounce if unconstitutional. It was objected, that these volunteers 
were not engaged in a manner contemplated by the constitution, 
and that the mode of organization was illegal. ‘The provision of 
the act of 1846, that the volunteers were to serve for one year, or 
during the war, unless sooner discharged, was somewhat ambigu- 
ous, but it would seem that it might be optional with the govern- 
ment to make the election, in the outset, whether the volunteers 
should serve for one year, or should serve during the war. ‘They 
had made the election, and the volunteers had assented to it, by 
enlisting on those terms. 

In regard to the legality of the mode of organizing the companies, 
the court had not thought it necessary to come to a decisive opinion. 
Some of the court thought the organization legal and regular. Others 
entertained doubts; and as the question was one of importance, 
and one which would require research and deliberation, the court 
had postponed it, until such time as it should become necessary to 
decide it. But they were of opinion, that this was an objection 
which these petitioners were not entitled to make, on this summary 
process. ‘There were two distinct questions which had been made, 
(1) whether the volunteers were bound to serve, and (2) whether 
the organization was legal. The court held that congress had a 
right to constitute this species of military force, and had done so. 
But it was a very grave question,— at least it seemed so to a por- 
tion of the court,— whether, whenever a part of the United States 
army, or a ship of war, should come within the jurisdiction of 
Massachusettes, any one of the men might call in question the reg- 
ularity of the authority or organization under which they were held, 
on the summary process of habeas corpus. But however that 
might be, the petitioners were bound by their engagement, and 
could not avail themselves of this objection, on this process. 

The petitioners were bound, not as militia, but by their own en- 
gagement, and if minors, they could not be held, unless their en- 
listment had been with the consent of their parents, masters or 
guardians. Those of the petitioners, therefore, who were within 
this predicament, were entitled to a discharge. 

Kimball and Murray appearing, by the evidence in the case, to 
come within the principles laid down by the court, were ordered to 
be discharged. There having been no evidence upon this point 
submitted to the court in the case of Stone, it became necessary to 
inquire farther into the facts. 

VOL. IX. — NO. XI. 49 
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Supreme Judicial Court, Massachusetts, February, 1847, at Boston. 


James Hunnewe tt, Peririoner. 
. 

Wuerner the supreme judicial court of Massachusetts have the power to issue 
writs of prohibition, to any persons or corporations, except to judicial tribunals, 
or to persons or bodies exercising powers judicial or quasi judicial,— quere. 

Towns have not the power to raise and appropriate money by vote, for any pur- 
poses, except for those for which the power has been given them by statute, or 
has been exercised by ancient, uniform and well established custom. 

A writ of prohibition is a proceeding at law, and the petition must be heard and 
tried in the county in which the parties live. But, when there is no court sit- 
ting at the time, in that county, the petition may be presented in another county, 
and made returnable in the proper county. 

The decision in Stetson v. Kempton, (13 Mass. 272,) that towns have no authori- 
ty, in time of war and danger from hostile invasion, to raise money to give 
additional wages to the militia, and for other purposes of defence, affirmed. 


Tus was an application to the court, to grant a writ of prohibi- 
tion, directed to the treasurer of the town of Charlestown, and 
an executive committee chosen in a town meeting, in order to re- 
strain and prohibit them from paying out the sum of fifteen hundred 
dollars, which had been voted by the town, to be paid by the trea- 
surer, out of any moneys in the town treasury, to the executive 
committee aforesaid, to be distributed to the company of volunteers, 
raised in that town for the Mexican war. It was argued ex parte, 
by S. Bartlett and George Farrar for the petitioner ; there being 
no appearance on behalf of the officers of the town. 

Suaw, C. J. delivered the opinion of the court. He repeated the 
remark, recently made in the case of habeas corpus the other day, p 
that it was matter of regret, that questions of the highest importance, 
and entirely novel, shuuld be presented to the court in a shape re- 
quiring an immediate decision, without opportunity for deliberation 
and research. ‘This was the first instance in which the court had 
been called upon to grant a writ of prohibition, for any reasons 
similar to those upon which the present application was founded. 
By the statute of 1782, ch. 9, establishing the supreme judicial 
court, it was provided that “ said court shall have power to issue 
all writs of prohibition and mandamus, according to the law of the 
land, to all courts of inferior judiciary powers, and all processes 
necessary to the furtherance of justice, and the regular execution 
of the laws.” By the Revised Statutes, chapter 81, section 5, it 
was provided, that “ they shall have power to issue writs of error, 
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certiorari, mandamus, prohibition and quo warranto, and all other 
writs and processes, to courts of inferior jurisdiction, to corpora- 
tions and individuals, that shall be necessary to the furtherance of 
justice, and the regular execution of the laws.” The petitioner 
contended that the powers of the court were enlarged by the Re- 
vised Statutes, so that they could issue writs of mandamus, certi- 
orari and prohibition, not only to courts and tribunals, but to other 
persons. ‘There was some question, however, whether it was in- 
tended to enlarge the powers of the court in that respect, or whether 
anything more was intended, than that those writs should be issued, 
in cases where they were, by law, the proper remedy. 

A writ of prohibition was a remedy adapted to the purpose of 
restraining courts of limited and inferior jurisdiction, justices of the 
peace, selectmen when exercising judicial powers, and persons ex- 
ercising powers, judicial, or quasi judicial. No case had heretofore 
arisen, in which it had become necessary to decide the question, 
whether this power extended to other persons or corporations. 
The cases where courts or persons exercising judicial or quasi ju- 
dicial functions might be restrained by a writ of prohibition, were 
(1) where they assumed a jurisdiction which they had no right to 
exercise ; and (2) where they had jurisdiction, but exercised it in 
a manner unauthorized by the law. The case of Washburn v. 
Phillips, (2 Mete. R. 296,) was the case of a court-martial ; 
and the application was made on the ground that the court 
was illegally constituted. The petition in that case was dismissed, 
and the present question was not decided. 'The remarks of the 
court in that case were to be construed in reference to the particular 
circumstances of the case in which they arose. <A court-martial 
was a judicial tribunal, having a peculiar jurisdiction. The case 
of The Inhabitants of Rutland vy. The County Commissioners of Wor- 
cester, (20 Pick. R. 71) was the case of a body, exercising quasi 
judicial powers. The county commissioners were entrusted with 
certain powers formerly exercised by a judicial tribunal, namely, 
the court of sessions. ‘The writ of prohibition did not issue in that 
case, because, on inquiry into the merits, it appeared that there was 
no occasion for it. These were the two principal cases which had 
yet occurred. In the case of Hale and others v. Cushman and others, 
(6 Mete. R. 425,) an application was made to restrain the officers 
of a town, where the town had voted to raise money, to indemnify 
the selectmen for their expenses in defending a suit, brought against 
them, for refusing to receive the vote of one of the plaintiffs at an 
election. But that was a bill in equity for an injunction ; and the 
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injunction was refused, on the ground that the equity jurisdiction 
of the court did not extend to tae case. These cases were men- 
tioned, to show how few and far between these applications had 
been, and that there had been no settled or established practice 
upon the subject. 

The present case was an application to restrain the officers of 
the town from paying out the sum of fifteen hundred dollars from 
the treasury of the town, for purposes, for which, it was alleged, 
the town had no legal authority to appropriate the same. In the 
case of Sfetson v. Kempton, (13 Mass. R. 272,) the right of towns 
to appropriate money for the purposes of assisting in the public de- 
fence, was considered upon the largest and broadest views. That 
was the case of a maritime town, Fairhaven, which was exposed 
to attack from the British forces, then supposed to be hovering on 
the coast, during the last war. The town voted to raise money as 
a premium for enlistment. But it was decided that they had not 
the power; that the town was incorporated for limited purposes ; 
that their power to raise money by taxation was limited,— not as 
to the amount,—but as to the purposes of expenditure. This 
great principle had always been recognized and acted upon ; and 
the only difficulties that had arisen, had been in the application of 
it to the facts of each particular case. The principle was this: 
that towns had the power to raise money for purposes for which 
the power was given them by the statute, or for which the power 
had been exercised, by ancient, uniform and well established cus- 
tom ; and for those purposes only. 

It would seem, prima facie, that the vote of the town of Charles- 
town was unauthorized by law. But the question of illegality had 
not been argued ; there had been no appearance for the town au- 
thorities ; and the counsel had not therefore thought it necessary 
to go into that question. Whether there were any peculiar cir- 
cumstances attending this vote, to take it out of the principle of 
the case of Stetson v. Kempton, did not appear ; and it having been 
decided in that case, that a vote to raise money as a premium for 
enlistment, to defend the town against a threatened invasion, and 
for other purposes of defence, was illegal, it would seem, a fortiori, 
that a vote to raise money for volunteers for a distant war in Mexico, 
would be unauthorized. But the question was, what could be done 
in the present case? And this was a question of difficulty. 

A petition for a writ of prohibition was a proceeding at law ; 
and as such, ought to have been commenced and prosecuted in the 
county in which the parties reside. All the parties live in Middle- 
sex county. The court had not decided, and did not now mean 
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to decide, whether, in a case like the present, if properly before 
the court, in the proper county,a writ of prohibition would lie. 
But this case could not be tried in this county. It was a proceed- 
ing at law, and must be tried in the proper forum. It might involve 
questions of fact as well as of law. The course of proceedings, 
in applications for a writ of prohibition, was this: the respondent 
party was summoned, and if he appeared, the petitioner put in the 
form of a declaration the grounds on which he rested his claim. 
Then the respondent might plead ; he might either demur, or tra- 
verse and deny the facts alleged; and if so, the question was to 
be tried in the usual course of proceedings at law. 

If it was urged, that this was then an insuflicient remedy, the 
answer was, that a writ of prohibition afforded no other remedy ; 
and if no other was afforded by law, it was for the legislature to 
supply the deficiency. No rule applicable to the case could be 
drawn from analogy with the rules of equity. 

The court would not be understood, by anything here said, to 
prejudge either of the two questions in this case, (1) whether the 
vote of the town was illegal and unauthorized, and (2) whether a 
writ of prohibition was the proper remedy. ‘They preferred to 
settle questions of so much importance in a more deliberate man- 
ner. But there was, at least, so much ground in support of the 
petition, that the court thought proper to follow the analogy of the 
practice in petitions for certiorari, which had been permitted to be 
presented in another county from that in which the parties lived, 
and made returnable in the proper county. Whatever was done, 
would at least be done in the proper forum, and with due notice. 
This was not the proper tribunal to consider the question. ‘The 
court did not postpone the case merely to have time for considera- 
tion, but in order that it might be tried before the proper tribunal. 
Nor did they entertain any doubt of the correctness of the decision 
in the case of Stetson v. Kempton. 

The petition should be amended so as to state the names of the 
executive committee ; and as there was now a vacation in Middle- 
sex county, and the court would not again sit there until the second 
Tuesday of April, an order would be made, that the petition be 
entered at the term of the supreme judicial court, next to be held 
at Lowell, within and for the county of Middlesex, on the second 
Tuesday of April next; and that notice of the same be duly served 
on the treasurer, and on each member of the executive committee, 
designating them by name, place and addition, thirty days at least 
before the first day of said term. 
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District Court of the United States, Massachusetts District, Janu- 
ary, 1847, at Boston. 


BamrieLp, Petirioner, v. Aseor. 


A minor, who enlisted in one of the volunteer companies, raised under the act 
of congress of May, 1846, providing for the raising of military forces for the 
Mexican war, but which company has not yet been mustered into the service 
of the United States, or received or accepted by any officer thereof, and has 
not received any rations or clothing therefrom, cannot be held in custody as a 
volunteer, under the law of the United States. 

Nor can such minor be held under the statute of Massachusetts of 1840, ch. 92, 
sec. 5, which provides for the ordering out of the militia, by draft or otherwise. 


‘Tuts was a writ of habeas corpus to bring up the body of Robert 
C. Rowe. The first question raised was, whether the courts or judges 
of the United States have jurisdiction to inquire into the cause of 
detention. The petitioner set forth that he was the legal guardian 
of the said Rowe, who was a minor, and restrained of his liberty by 
the respondent, as commander of a company of volunteers, enlisted 
in the United States service in the war against Mexico, claiming to 
hold him by virtue of a pretended engagement on the part of said 
ward to serve in said war under the command of the respondent. 
The return of the respondent did not deny any of the allegations 
in the petition, but set forth that the cause of the detention of the 
said Rowe was, that he voluntarily enlisted and was mustered in 
Company C of the First Regiment Massachusetts Volunteers, on 
the 28th day of December last, and has received his rations and 
elothing since that date. 


N. T. Dow, for the petitioner. 
Rantoul, for the respondent. 


Spracve, J. The return is not full and explicit, in the statement 
of facts, and at the hearing I stated to the learned counsel for the 
respondent, that by its language I understood that the respondent 
claimed the custody and control of the said Rowe as a volunteer 
soldier, who had been mustered into the service of the United States 
and received from them clothing and rations as such, under the 
Act of 1846. And I suggested that if that was not the ground on 
which the respondent intended to rest his claim, the return might 


be amended so as to present the facts cs he wished to have them 
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understood, and time was given to the counsel for that purpose. 
The respondent, however, has not seen fit to make any amendme;t 
or addition to his return, and I must take it as asserting a claim to 
hold the said Rowe in custody as a volunteer under the law of the 
United States. Under this petition and return, therefore, I cannot 
doubt that it is my duty to inquire into the cause of detention. 

It appears that the said Rowe is now between 18 and 19 years 
of age; that previous to the fourteenth of November last, his res- 
idence had from his birth been in the state of New Hampshire ; 
that both his parents died more than two years ago; that in the 
summer of 1846, the petitioner was appointed his guardian, and 
that both had resided in the town of Dover in that state, but that the 
guardian had not interfered with the labor or earnings of the ward. 
But the said Rowe left Dover on or about the 14th of November, 
without the consent of his guardian, who had no knowledge where 
he had gone until a week or ten days ago, when he heard that he 
was in Boston, and had enlisted as a volunteer. On the 28th of 
December last, he enlisted as a member of company C. of the Mas- 
sachusetts infantry, which was subsequently organized under the 
authority of the governor of Massachusetts, and the oflicers were 
commissioned by him. But the original enlistment, and the whole 
proceedings, were for the express and sole purpose of having the 
said company received into the service of the United States as 
volunteers under the act of congress for 1846. And that for this 
purpose the said Rowe and about forty-five others, had been ex- 
amined by a captain and surgeon of the United States army, who 
had certified to their physical qualifications, and that they had been, 
by order of the respondent, as captain of said company, held under 
military discipline, at quarters in the city of Boston, and not allow- 
ed to depart from those quarters except by the order or special 
permission of the respondent, with a view of having them mustered 
into the service of the United States as volunteers, but for want of 
a sufficient number of men, the said company had not in any man- 
ner been mustered into the service of the United States, or been 
received or accepted by any officer thereof, or received any rations 
or clothing therefrom. The said Rowe has not then come under 
the authority of the president or any officer of the United States, 
and I do not understand the learned counsel as contending that he 
can be held by the respondent under the act of congress of 1846. 

But it is insisted that he may be held under the Massachusetts 
statute of 1840, ch. 92, sec. 5. In the first place, that section re- 
fers to the dormant and not to the active militia of Massachusetts. 
In the next place, no order of the commander-in-chief of the 








O12 RECENT AMERICAN DECISIONS. 
commonwealth, or any other officer, is shown, calling forth the mi- 
litia or placing them in a state of preparation for actual service, as 
contended for. And thirdly, the return of the respondent does 
not rest his claim to hold the said Rowe in confinement upon any 
such ground, and in this respect the return is not inconsistent with 
the evidence. Whether the said Rowe has subjected himself to the 
duties imposed by the laws of Massachusetts upon the militia of 
that state, I am not called upon to decide, and express no opinion. 

The claim of the respondent being in my opinion not sanctioned 
by law, and the said Rowe having declared his wish to be dis- 
charged, I am bound to order that he be set at liberty. 











Circuit Court, Morris County, New Jersey, November Term, 1846. 
Joun H. Davis v. Curistopuer Youn. 


In actions of slander the defendant will be permitted, under the general issue, to prove com- 
mon reports of the guilt of the plaintiff in mitigation of damages. 
Also evidence of the plaintiff's character may be offered on either side to affect the amount 


of damages. 


Tris was an action on the case for five thousand dollars, brought by the plain- 
tiff to recover damages for words spoken by the defendant, in charging him with 
being connected with the murder of the Castner family. Declaration in the com- 
mon form. Plea, general issue. 

The defendant offered to prove that all the actionable words contained in 
the declaration were general reports in the neighborhood where the parties lived 
prior to the time of their being spoken by the defendant; also, that the plain- 
tiff’s general character was bad. ‘To the admission of this evidence the plaintiff 


objected. 


E. W. Whelpley and J. W. Miller, for the plaintiff. 
H. A. Ford and J. S. Hager, for the defendant. 


Wuireneap, J. held, that from the authorities, it appears that it is not uni- 
versally agreed whether under the general issue general reports of the plaintiff’ s 
guilt are admissible: that in England, Pennsylvania, Kentucky, and South Caro- 
lina, such evidence is admitted, and in New York, Massachusetts, and Virginia 
it is not. (2 Star. on Slan. 84, note (1) by Wendell; 2 Gr. Ev. § 275, and note 
2, § 424, and authorities there cited); that there is an old case in this state 
(1 Pennington’s R. 167,) where it is decided by a majority of the supreme court, 
that such evidence is admissible. That in the present case the defendant might, 
in mitigation of damages, give in evidence that there were general reports in cir- 
culation connecting the plaintiff with the murders ; but that the evidence must be 
confined to this. The particulars of such reports could not be inquired into by 
defendant. That the plaintiff’s general character was in question, and evidence 
might be given on either side to affect the amount of damages. 
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Digest of American Cases, 


Selections from 2 Washburn’s (Vermont) Reports, continued from page 472. 
I pag 


CHANCERY. 

4. Acontract, by which the defendant 
agreed to deed certain Jands to a mar- 
ried woman, on payment by her of a 
note executed by her husband, cannot 
be connected with other independent 
contracts or notes held by the defendant 
against the husband, so as to render the 
insolvency of the husband, or his ina- 
bility to perform his contract, any ex- 
cuse for the defendant in not performing 
his contract with the wife. Washburn 
et ux. v. Dewey, 92. 

5. A tender of performance of a 
condition precedent, as the payment of 
a note, entitles the party to a perform- 
ance on the other side; and no farther 
offer is required, nor is it necessary to 
bring the money into court, until the 
defendant demands it. JA. 

6. Where arbitrators awarded that 
the orator should pay to the defendanta 
certain sum ofmoney by atime specified, 
and that the defendant should, at the 
same time, execute to the orator a deed 
of certain premises, and the defendant, 
at the day, tendered to the orator the 
required deed, which the orator refused 
to accept, and the defendant thereupon 
commenced an action at law against 
the orator upon the award, and recov- 
ered judgment for the sum awarded to 
be paid to him and _ his costs, and after- 
wards the defendant sold and transferred 
the premises to a third person, receiv- 
ing the value thereof, the court enjoined 
the defendant from any farther proceed- 
ings to enforce payment of the judg- 
ment recovered by him at law, and or- 
dered that he repay to the orator the 
amount of a payment which the orator 
had made to him towards the land prior 
to the award, and which was taken into 
consideration by the arbitrators, and 





also that he pay the orator’s costs. But 
the defendant was allowed to deduct, 
from the payment to be made by him, 
the amount of his costs in the suit at 
law, — the court holding that that judg- 
ment was rightly recovered, as the facts 
then were. Preston v. Whitcomb, 183. 

7. The court of chancery have no 
power to enjoin a judgment of the su- 
preme court, where the ground for 
relief, set up in the orator’s bill, is, that 
the supreme court, through haste, or 
inadvertence, rendered an erroneous de- 
cision, Pettes et al. v. Bank of White- 
hall, 435. 

8. The court of chancery will decree 
a set-off of debts, in fact mutual, al- 
though not so in form, —as when, on 
one side, the debts are joint, and, upon 
the other side, several, —if one of the 
joint debtors is a mere surety, — es- 
pecially when he, from whom the sev- 
eral debt is due, and against whom the 
set-off is asked by the real debtor in the 
joint debt, is insolvent. Downer v. 
Dana et al. 518. 


CONDITION. 

A contract of sale, upon condition, 
vests no title in the vendee until the per- 
formance of such condition, unless the 
performance is waived. Maxwell, Adz. 
v. Briggs, 176. 

2. A mere mental determination to 
rest satisfied with the non-performance 
of such condition, not procured by the 
vendee nor notified to him, will not op- 
erate as a waiver of such condition, so 
as to vest the property in the article 
sold in the vendee. Ih. 


CONTRACT. 
A contract in contravention of the 
terms of a statute is void, although the 
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statute inflict a penalty, only; because 
such penalty :mpliesa prohibition. £/- 
kins v. Parkhurst, 105. 

2. A contract entered into to indem- 
nify a sheriff for a past neglect is not 
void for illegality. all v. Huntoon, 
244. 

3. Where the defendant contracted 
to deliver to the plaintiffs thirty tons of 
starch per year for two years, it was 
held that the contract, though entire in 
its terms, was yet divisible in its char- 
acter, and that the plaintiffs might, at 
the expiration of the first year, sustain 
an action against the defendant for any 
breach on his part, of that portion of 
the contract that was to be performed 
that year. Mizer et al. v. Williams, 
457. 


CRIMINAL LAW. 

If resistance be made to the making 
of an attachment, the persons resisting 
will not be allowed, on trial of an in- 
dictment against them therefor, to prove 
in defence, that the process, upon which 
the attachment was about being made, 
was sued out by connivance of the 
plaintiff and defendant therein and of 
the officer, and was intended to be used 
by them for the purpose of placing the 
property attached, which belonged to 
one of the respondents, in the hands of 
insolvent and irresponsible persons, so 
as to deprive the owner of his property, 
or fraudulently compel him to pay 
money in order to regain the posses- 
sion of it. State v. Buchanan et al. 
573, 

2. And, after a general verdict of 
guilty, it is no objection to the indict- 
ment, On motion in arrest, that offences 
of different grades, and requiring differ- 
ent punishments, are charged in the dif- 
ferent counts. If any one or more of 
the counts are sufficient, the court will 
render judgment upon such counts ; and 
if all the counts are sufficient, judgment 
will be rendered upon the count charg- 
ing the highest offence. State v. Hook- 
er, 658. 


DEPOSITION. 

Where a deposition was taken and 
filed, to be used as evidence in a suit, 
and the original deposition was destroy- 
ed by accident, it was held that a copy 
of the deposition, — the witness being 
still living, —could not be used as evi- 
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dence on the trial. Follett et al. v. Mur- 
ray et al. & Tr. 530. 


EVIDENCE. 

Where, in an action for slanderous 
words, there was an attempt on the part 
of the defendant to impeach the credit 
of the witnesses by whom the speaking 
was proved, it was held that the plain- 
iff was entitled to prove, as tending 
to sustain the credibility of the witness- 
es, that the witnesses resided in the 
state of New York, and that the de- 
fendant had, by solicitation, money, and 
threats, endeavored to induce them to 
decline attending court and testifying 
in the case. Hesarp, J., dissenting. 
Kirkaldie v. Page, 256. 

2. The declarations of the vendor of 
personal property, as to the character 
of the sale made by him, are not evi- 
dence against the vendee, in an action 
of trespass brought by the vendee 
against the creditors of the vendor, who 
have attached the property as belonging 
to the vendor, notwithstanding such 
declarations were made before the at- 
tachment, and while the vendor still 
retained the property in his possession. 
Ellis v. Howard et al. 330. 

3. If a hearing be had before a ma- 
gistrate, upon the complaint of a town 
grand juror charging a person with the 
commission of a crime, and the respon- 
dent be, by the magistrate, bound over 
for trial by the county court, and an in- 
dictment be found against him, and, be- 
fore a trial is had upon the indictment, 
a witness, who testified before the ma- 
gistrate, dies, evidence may be received, 
on trial upon the indictment, to prove 
what that witness testified before the 
magistrate. State v. Hooker, 658. 

4. And itis not necessary, on such 
trial, to prove the exact language used 
by the witness in giving his testimony 
before the magistrate ; it is sufficient, if 
the substance of his testimony, as there 
given, be detailed. Jb. 


FEES. 

An officer, who receives illegal 
fees, is not liable to the penalty imposed 
by sec. 16 of chap. 106 of the Revised 
Statutes, unless he received such illegal 
fees knowingly. In this respect the six- 
teenth section must have the same con- 
struction with the fourteenth and fif- 
teenth sections. Henry v. Tilson, 479. 
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FIXTURES. 

Buildings erected for a temporary 
use, or barns, erected by persons other 
than the owner, and not intended for 
permanent fixtures, may, in some cases, 
be considered and treated as personal 
property ; but, as between vendor and 
vendee, heir and executor, mortgagor 
and mortgagee, all buildings which en- 
hance the value of the estate, and are 
designed to be occupied by the owner 
thereof, agreeable to the principles of 
the common law, become a part of 
the realty, and pass with it by deed, or 
by descent. Lend, Adm’r. v. Gas- 
sett, 403. 

2. If personal property be attached 
by athird person toa building, of which 
such third person is the owner, and used 
as part of the furniture of the building, 
for the convenience of the business of 
its occupants, but be attached in such 
manner, that it can be removed without 
injury to the building, and without in- 
jury to the property, it does not thereby 
become a part of the free-hold, so as to 
pass by deed from the owner of the 
building to a purchaser of the premises. 
Cross v. Marston, 533. 


HIGHWAYS. 

When a new road has been laid and 
worked in a town, the discontinuing the 
old road by the selectmen, and the leav- 
ing the new road open for travel, and 
thus compelling the travel to go upon 
the new road, are acts so unequivocal 
in their character, and so inconsistent 
with any other rational intent of the 
selectmen, than that the road shall be 
an open highway, as to be legitimate ev- 
idence that the road has been opened by 
the town and devoted to public use, so 
as to make the town liable for any dam- 
ages arising from the insufficiency, or 
want of repair, of such road. Blodgett 
v. Royalton, 40. 


INSANITY. 

That the defendant, in an action fora 
tort, was insane, at the time of commit- 
ting the injury, is no defence to the 
action; and, if the action be for des- 
troying property entrusted to the de- 
fendant, it is no defence that the plain- 
tiff, at the time of delivering the prop- 
erty to the defendant, knew that he 
was insane. Morse v. Crawford, 499. 

2. Where it appeared that a mort- 





gagor, at the time he executed the note 
and mortgage, comprehended well what 
he was doing and the consequences of 
his acts, the court of chancery held the 
mortgage valid, although it appeared 
quite probable that there had been 
times, previous to the execution of the 
mortgage, when he might not have had 
sufficient capacity, — the disease under 
which he suffered, and of which he 
ultimately died, being one of the brain, 
and one which would not, from its na- 
ture, be at all times uniform in its in- 
fluence upon the understanding. Day 
v. Seely et al. 542. 


JUDGMENT. 

A judgment rendered against a de- 
fendant, omitting his christian name, 
cannot be considered as void; but an 
action may be maintained against him 
on such judgment, averring his identity. 
Newcomb et al. v. Peck et al. 302. 


LANDLORD AND TENANT. 

Where to a clause for re-entry, in a 
lease, for non-payment of rent, there is 
attached a condition that the landlord 
shall, before entering, give to the tenant 
in arrear thirty days notice, the land- 
lord has no right to re-enter, unless he 
give such notice. The right to re-enter 
for non-payment of rent is not incident 
to the estate of the lessor at common 
law, but must be reserved by deed, and 
all the conditions, or stipulations, an- 
nexed thereto must be strictly followed. 
Smith v. Blaisdell et al. 199. 

2. In an action for use and occupa- 
tion, the defendant cannot dispute the 
title of his landlord, nor that of the 
assignee of his landlord; and he is 
bound to pay rent while he occupies, to 
the plaintiff, though the assignment 
from the landlord, under which the 
plaintiff claims, were fraudulent and 
void as to the creditors of the landlord. 
Steen et al. v. Wardsworth, 297. 


PARENT AND CHILD, 

One who trades with an infant, and 
gives credit to him alone, knowing all 
the facts in the case, can never, after 
that, sustain an action against the father 
of the infant for the articles thus deliv- 
ered. Gordon v. Potter, 348. 

2. Where the defendant permitted his 
minor son to go out to work by the 
month, and the plaintiff delivered to 
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the son certain cloth and trimmings, 
for articles of necessary clothing, know- 
ing the circumstances, and it did not 
appear that the father ever expressly 
authorized the delivery of the articles 
to the son, it was held that the plaintiff 
could not recover for them of the father, 
notwithstanding it appeared that the 
father knew that the son had purchased 
the articles, and that he gave the son 
money to help make up the cloth, and 
permitted him to wear out the clothes, 
when made. Jd. 

3. Where a daughter continues to 
reside in the family of her father after 
the age of majority, the same as before, 
the Jaw implies no obligation on the part 
of the father to pay for her services. 
Andrus et ux. v. Foster, 556. 

4. And the same rule applies to cases 
where the person, from whom the com- 
pensation for services is claimed, took 
the plaintiff into his family, when she 
was achild, to live with him until she 
should become of age, and she contin- 
ues, after that time, to reside in his 
family, he standing in loco parentis to 
her. Jb. 


PARTNERSHIP. 

One of two partners has not author- 
ity to assign all the partnership property 
to a trustee, for the benefit of the cred- 
itors of the firm, and thus put an end to 
the entire business of the firm. Rep- 
FieLp, J., and Bennett, J. Dana, 
Adm’ r. v. Lull, 399. 


PAYMENT. 

Where D. was indebted to A., for 
which he executed certain promissory 
notes, and secured them by mortgage 
upon land, and afterwards executed to 
him other notes, which were not secured, 
and, before payment of any of the 
notes, D. deceased, insolvent, it was 
held that, if A., after the execution of 
the notes, became indebted to D., and 
no application thereof was made in the 
lifetime of D., his administrators could 
not direct the application to be made 
upon the notes secured by mortgage, 
but that the law would first make the 
application upon the notes not secured. 
Putnam et al. v. Russel et al., Adm’rs. 
54. 


PROBATE COURT. 
When an ancillary administration is 
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granted in this state upon the estate of 
one who wasa resident of another state, 
creditors residing in such other state 
are not entitled to have their claims 
allowed by the commissioners appointed 
here. Churchill et al. v. Boyden, Adm’'r. 
319. 

2. If the funds found here are more 
than sufficient to pay the creditors re- 
siding here, the court will not ordinarily 
make any decree of distribution among 
heirs, or legatees, but will remit the 
balance to the principal administration ; 
— but this is a matter resting in their 
discretion. Reprie.p, J. Ib. 

3. If the estate is solvent, the resi- 
dent creditors will be entitled to full 
payment of their claims here; but if 
insolvent, then the prevailing practice 
is to pay the resident creditors pro rata, 
taking into the account all the creditors 
and the whole estate, so far as can be 
ascertained. Perl. Jd. 

4. But in the state where the princi- 
pal administration is, the entire mass of 
the creditors are entitled to have their 
claims allowed, and to share ratably in 
the assets, until fully paid. Per In. Jd. 


PROMISSORY NOTES. 

A contract between A., the owner of 
anote, and B., that B. may take the 
note, and collect it at his own expense, 
and have one half of what he collects, 
vests no interest in the note in B., nor 
does it preclude A. from collecting the 
note, if he has an opportunity. Maz- 
well, Adm’x. v. Briggs, 179. 

2. A contract in the form of a prom- 
issory note, payable in specific articles, 
is treated, in this state, as a promissory 
note, both as to the form of declaring 
upon it, and as to the necessity of giv- 
ing evidence as to the consideration, in 
the first instance, on the part of the 
plaintiff. Denison v. Tyson, 549. 

3. A mere trustee may sustain an 
action as bearer of a promissory note, 
made payable toa person specified or 
bearer, for ihe benefit of the owner, by 
his consent. Boardman v. Roger et al. 
589. 

4. And such action may be sustained 
by one, as bearer, by direction of the 
legal owner of the note, though the 
note may never have been delivered to 
the person to whom it is made payable, 
and though his name may have been 
used as payee without his consent. 10. 
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TAXES. 

A recital, in the deed of a collector of 
a land tax, that ‘the has in all things 
pursued the directions of the statute,”’ 
is not prima facie evidence of such fact ; 
but the person claiming under such deed 
must show that every substantial requi- 
site of the law was complied with. 
Brown et al.v. Wright, 97. 

2. Under the third section of the 
statute of 1807, relative to the sale of 
lands for non-payment of taxes, which 
required the town clerk to record, with- 
in a specified time after the sale, ‘the 
advertisements at length, and the title, 
the volume, the number and the date of 
the papers in which they were insert- 
ed,”’ it was held that a record of such 
advertisements, made by the town clerk 
from the copy of the same, certified by 
him, in the sales book of the collector, 
was not a compliance with the statute, 
and that the collector’s deed of land 
sold, when the record had been thus 
made, was of no effect to prove the 
title; —and it was held that the fact 
that the record was thus made might be 
shown by the parol evidence of the 
town clerk who made the record. Car- 
penter v. Sawyer et al., 121. 


TENDER. 

When a person indebted to another 
makes a tender of the sum due, which 
is refused, and an action is afterwards 
commenced before a justice of the peace, 
the party making the tender must plead 
it specially at the trial before the justice, 
if he intend to rely upon it ; — it is not 
sufficient that he offer to produce the 
money before the justice, but neglect to 
do so, in consequence of the other 
party’s saying to him that that was not 
what he wanted, that he wanted more, 
and that it was of no consequence. 
Griffin v. Tyson, 35. 


TRUSTEE PROCESS. 

A deputy sheriff, who has received 
an execution for collection, and who 
has, during its life, collected the money 
due upon it, may be held as trustee of 
the execution creditor for the amount 
so collected, if he have it in his hands 
at the time of the service of the trustee 
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process upon him; and his liability is 
not affected by the fact that the execu- 
tion creditor has never demanded of him 
paymeht of such money. Hurlburt v. 
Iicks et al. §& Tr., 193. 

2. An attorney who has a demand in 
his hands for collection at the time of 
the service of trustee process upon him 
as trustee of his client, for whom he 
holds the demand, may be held as trus- 
tee of the client, if he collect the money 
upon the demand after such service, but 
previous to the making his disclosure. 
1b. 
3. A deputy sheriff held chargeable 
as trustee for money collected by him on 
execution, as in Hurlburt v. Hicks et al. 
& Tr., ante, page 193. Bullard v. 
Hicks et al. §& Tr., 198. 

4. One summoned as trustee, who 
discloses a sum of money in his hands 
belonging to the principal debtor, but 
that he has been adjudged chargeab‘e 
as trustee for the same sum in a prior 
suit against the debtor, must be dis- 
charged, and his costs must be taxed 
against the plaintiff in the suit, and not 
be deducted from the amount found in 
his hands. Jd. 

5. Under the statute of this state, 
relative to trustee process, a minor may 
be chargad as trustee for any indebted- 
ness to the principal debtor for necessa- 
ries, or for any specific goods and chat- 
tels of the principal debtor in his hands. 
Bennett, J. Wilder ct al. v. Eldridge 
§ Tr., 226. 


WATER COURSE. 

Where the course of a stream, run- 
ning across the Jand of the defendantto 
the plaintiff ’s land, was changed by a 
sudden and unusual flood, so as to run 
upon the defendant’s land without pas- 
sing over the plaintiff’s land, and the 
defendant permitted the water to run in 
the new channel, thus formed, for ten 
years, it was held that he was bound by 
his acquiescence, and had no right, 
after such lapse of time, to obstruct the 
stream upon his own land, so as to di- 
vert it from the new channel into the 
channel in which it had formerly passed 
across the plaintiff’s land. Woodbury 
v. Short, 389. 





















































Arcueoto’s SuMMARY OF THE LAW 
RELATING TO P.ieapING aNp Evi- 
DENCE IN CRIMINALCASES, WITH THE 
STATUTES, PRECEDENTS, OF INDICT- 
MENTS, &c., AND THE EVIDENCE NE- 
CESSARY TO supPoRT THEM. By Joun 
Jervis, Ese. Q. C., of the Middle 
Temple, Barrister at Law, with a pa- 
tent of precedence. Fifth American, 
from the Tenth London edition, much 
enlarged and improved. By W.N. 
Wetspey, Esq., of the Middle Tem- 
ple, Barrister at Law, Recorder 
of Chester. New York: Banks, 
Gould & Co., and Gould, Banks & 
Gould, Albany. 1846, pp. 860. 


This is a handsome reprint of a val- 
uable English manual of criminal law. 
Though the fifth American edition, it is 

et free from any American editing. 
Nor are we altogether sorry that we 
miss that sparse peppering of the bot- 
tom of the pages with random collec- 
tions from the digests, which is some- 
times called American editing. Were 
it not for the fear of being called unpa- 
triotic, we should express ourselves in 
general, in regard to the absence of 
such annotating additions, very much as 
Lamb's waggish friend used to ease his 
mind in regard to the absence of clergy- 
men at a dinner party, when looking 
round to find some one to say grace, and 
finding none, he would drop a comment 
which sounded very like despatching the 
ceremony, himself— ‘‘ Is there no cler- 
gyman present’?—he would ask; 
making sure of the absence of the gen- 
tlemen of the cloth —‘* Thank God! ”’ 
At any rate, the book before us is 
an English one, in its present shape, 
and to be depended on for what it pro- 
fesses to accomplish. A summary of 
‘Criminal Pleading and Evidence, as its 
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title imports, it is really a comprehen- 
sive epitome of both those departments 
of criminal law. Not so very diminu- 
tive, either, in its volume, as those will 
be satisfied who will take pains to look 
at it in its royal octavo shape of 860 
pages; but withal, such a book as a 
lawyer, if he can have only one at com- 
mand, will find adequate to most prac- 
tical emergencies, a good circuit com- 
panion, and answering well to the Nisi 
Privses of the civil practitioner. We 
hardly know a legal treatise so eminent- 
ly up to the practical wants of the pro- 
fession, as this. A workman who be- 
ing obliged suddenly to drop his tools, 
should return and find his work exactly 
as he left it, would hardly find every 
thing better prepared for going on, than 
the criminal lawyer will here find his 
materials arranged for immediate use. 
Does he wish to know the latest statute 
on the subject of his enquiry! Every 
thing ofthe kind, (we presume, for we 
do not profess to be accurate in English 
statute law,) is furnished to his hand: 
not the whole statute; for that would 
encumber the volume: but so much as 
marks the new material provisions or 
phraseology. Again, does he look for 
the appropriate form of an indictment? 
If he understands himself, (and every 
practitioner is supposed to know how to 
consult books,) he will find in two or 
three lines all the essential niceties set 
forth which he is anxious about. Does 
he ask how to follow up his indictment 
with proof, or what kind of evidence 
the nature of the crime demands, the 
volume answers with all the readiness 
of an experienced counsellor. Finally, 
does he cast about to know what deflex- 
ions the law, whether scripfa or non 
scripta, has been made to undergo in its 
practical administration, he has a plain 
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chart before him, with its windings' and 
curvings distinctly delineated. 

Still the book, as we have said, is 
English ; narrowly and practically Eng- 
lish : and toa certain extent, just in pro- 
portion to its popularity with English 
practitioners, is it unserviceable to 
American. Criminal law, on both sides 
of the water, so far as it may be said to 
move at all, is manifestly tending to cod- 
ification or statutory definition. The 
alteration of punishments in the first in- 
stance suggests a remodelling of statute 
phraseology. Then a patch in a statute 
which fills up a breach through which, 
in Bentham’s figure, the foxes have run 
for centuries, renders obsolete whole 
classes of cases. And lastly, the adop- 
tion of new provisions, to which the 
new decisions conform, renders the de- 
parture of English and American crim- 
inal law from each other every day wider 
and wider. In point of progressive ad- 
vancement, English statute law for 
many years back, say since Peel’s acts 
and the issue of Romilly’s exertions, has 
in fact quite taken the lead of American. 
Her jurisprudence had always been our 
guide ; but now it may be affirmed that 
her criminal legislation is quite in ad- 
vance of that of the majority of the 
states. For one, we have greater faith 
in the ultimate amelioration and scien- 
tific construction of her criminal code 
than of that of any of the United States, 
Massachusetts not excepted. We only 
particularize Massachusetts, because 
from the well known stability of her po- 





? Alluding to the windings of the law, we 
are tem ted to say that the oft quoted lines 
of Schiller, usually applied to extenuate its 
want of straight-forwardness, contain any- 
thing but a syllogism, in our estimation. 


*¢ Straight forward goes 
The lightning’s path, and straight the fearful path 
Of the cannon ball. Direct it flies and rapid 
Shattering that it may reach, and shattering what 
it reaches. 
But the road of justice 
Curves round the cornfield and the hill of vines, 
Honoring the holy bounds of property.’ 
Coleridge's Wallenstein, Act 1, Scene 4. 


“ The road of justice,” it should be ob- 
served, is an interpolation of some anonymous 
legal critic. And Mr. Coleridge has got in 
the epithet holy, for measured or alloted in 
the original. ut taking the whole as it 
stands, we submit that it is no better than a 
fallacy of metaphor, and is no more true of 
justice than of railroads; or than of Mun- 
chausen’s gun, which was made to shoot 
round corners. 
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litical course, a fairer opportunity is af- 
forded of maturing legislative improve- 
ments, without the intervention of party 
contests, than is presented in most or 
perhaps any of the other states. Still 
we do not wish by any means to be un- 
derstood to claim for her present posi- 
tion in regard to criminal legislation, an 
advance beyond that of her sisters. 
We think, in fact, too poorly of the pe- 
nal codes of all our states, to make the 
question of comparative superiority one 
worth agitating. Nor while we are 
upon English reforms in criminal law, 
should be willing to cite the labors of 
the late criminal commissioners in that 
country, with any great degree of satis- 
faction in corroboration of our prophecy 
of the future advancement of that de- 
partment of the law, there. We are 
pained to express our regret that so 
much time and money should have pro- 
duced no more valuable result. ‘The 
labored mass, in our view, is too fitly 
described in the line of the classic poet. 


Monstrum horrendum, informe, ingens, cui 
lumen ademptuin, 


But to return to our criticism. Set- 
ting aside the too practically English 
character of the book, it is of important 
value for American purposes on account 
of what it contains upon criminal plead- 
ing. There is so little to be found 
upon this subject in the other criminal 
law treatises, that what is brought to- 
gether and furnished here, will be high'y 
prized. There is no good book on crim- 
inal pleading, we believe it is generally 
felt. Mr. Starkie’s—a good one for 
its time,—has gone quite behind the 
age; atleast according to the latest edi- 
tion published in this country. We had 
heard that the accomplished writer on 
Evidence in Harvard University, once 
meditated giving the profession such a 
treatise; a kind of love reminiscence 
of his early labors in the working arena 
of the law. We only hope that other 
distracting prizes of juridical achieve- 
ment, seemingly so plentiful and so close 
at hand, will not prove so engrossing 
that he cannot spare a little of himself 
for this desideratum in the law. 

In regard to Mr. Archbold’s book 
generally, we ought to add, that the 
merits belonging to it, seem of right to 
be a tenancy in common between him 
and his editors. So far as we can learn, 
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he has had nothing to do with it since 
it was a thin volume of half its present 
size, in the shape of its second edition 
in 1824. The third (English) was ed- 
ited by some nameless editor. Mr. Jer- 
vis took it up atthe fourth: and Mr. 
Welsby came in at the seventh and has 
cooperated with Mr. J. down to the 
present tenth. Besides the indication 
of its estimation with the English pro- 
fession afforded by this large number of 
editions, within so recent an original 
publication, it may be stated for a fact, 
quantum valeat, the precise importance 
of which we do not profess to under- 
stand, that it is almost the only criminal 
law text-book, besides the Pleas of the 
crown, which we remember to have 
seen cited in the English courts. 


Some Onservations on THE Law-Ar- 
FAIRS OF VIRGINIA, WHICH ARE RE- 
SFECTFULLY INSCRIBED TO THE Com- 
MITTTEE ON Courts or Justice, By 
THE Avurnor, (R. R. Collier.) Pe- 
tersburg, Va. 1847. 

In glancing rapidly over this pam- 
phlet (we have not yet been able to 
read it,) we think it is written with 
vigor and earnestness, and contains 
allusions to, and comments upon, men 
and transactions, which are well calcu- 
lated to excite attention in Virginia, 
whether they are just and true or not. 
Of many sensible remarks which we 
have noticed, we copy the following : 

**It is worthy the consideration of 
the legislature, whether it be not wise 
to enlarge the range of selection for the 
office of judge of its supreme tribunal, 
and whether it be not more proper that 
one filling this high office should have a 
salary sufficient to enable him to live 
with his family in Richmond, than that 
he should be put on an allowance so 
meagre as to require him to be separated 
from them halfthe year. It becomes our 
legislature also to consider whether they 
are not chargeable, on other greunds, 
with the delay in the administration of 
justice. It is agrievous thing thatin the 
election of a judge, members should act 
as if they were choosing an elector forthe 
office of president of the United States. 
If a suitor has his cause delayed or erro- 
neously decided, it is small consolation 
to him that, at the time the judge was 
elected, he and the judge concurred in 
opinion on the question who was the most 
suitable person to be elected president. 
An appointment to the general court 
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bench, upon any such ground, of a man 
of inferior judicial qualifications, operates 
most deleterious'y in respect to the court 
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comes up, which, had there been a pro- 
per judge below, would have been there 
finally determined.”’ 
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Tue tate Jupce Davis. In our 
brief notice of the death of this vene- 
rable man, in our last number, we ex- 
pressed a hope that we should be able 
hereafter to present to our readers a 
sketch in which some justice might be 
done to his character and virtues. We 
cannot do better than to reprint from 
the Boston Daily Advertiser the fol- 
lowing beautiful tribute to the deceased, 
by George S. Millard. Esq., who was 
an intimate friend of Judge Davis, and 
whose appreciating pen has given a 
more just and eloquent notice of the 
deceased than we can hope to see from 
any other. 


Judge Davis had long passed that 
bourne of three score and ten years, 
which is the appointed duration of hu- 
man life, and most of those, who are 
now living, can remember him only as 
an old man. Had he lived eleven days 
longer, he would have entered upon his 
eighty-seventh year. He had long and 
worthily discharged honorable and re- 
sponsible trusts, from all of which he 
had retired, when such retirement was 
dignified and graceful; when it was 
suggested not by disqualifying infirm- 
ities, but by the fear of them. His 
work was finished. His active life was 
brought toa close. His public duties 
and trusts had passed into other hands. 
He had only to wait the final summons 
and ‘* adjust his mantle ere he fell.’’ 

Of course the death of such a man 
awakens no other feeling than the nat- 
ural regret caused by the removal of 
one so long honored and loved. It is 
only a loss for us that we are to see no 
more that venerable form, nor hear 
again the mild wisdom of that voice, 
which addressed every old man as if he 
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were a brother, and every young man 
as if he were a son. 

Judge Davis was long in the service 
of the public. He was a member of 
the Convention of Massachusetts which 
adopted the Constitution of the United 
States. He was the youngest member 
of that body and the last survivor. He 
was appointed Comptroller of the Treas- 
ury and afterwards District Attorney 
by Washington and District Judge by 
the elder Adams. This last office he 
filled more than forty years. ‘To say 
that he discharged its duties to the 
entire satisfaction of the bar and the 
public, would be giving but faint praise 
to his judicial life. There was no essen- 
tial quality of a good judge wanting in 
him. He was just, learned, patient, 
courteous and firm. Ilis decisions were 
sound, wise, and scholarlike. Tis ju- 
dicial deportment was beautiful. The 
motto of a noble English family —ma- 
gistratus indicat virum — recurs to the 
mind, in remembering Judge Davis. 
His personal qualities were so admira- 
ble that they could gain nothing from 
the place which he oceupied, but they 
rather added to it. The passionless 
wisdom, the gentleness, the purity, the 
elevation of the man shone through the 
judge and made the court where he sat, 
venerable. The quiet tones in which 
he gave his judgment were like the 
voice of justice itself. His judicial de- 
portment would have made more im- 
pression upon vulgar minds had he been 
aman of more alloy; had been ambi- 
tious, impatient, vehement, ostentatious 
and overbearing. But everything was 
done so noiselessly and gently that there 
seemed to superficial apprehension a 
want of strength. As most men see 
more power in the eclipse than in the 
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sun-rise, in the storm than in the sun- 
shine, in the earthquake than in the 
world’s soft spinning upon its daily axle, 
so we carry the same mistake into our 
moral judgments. We associate power 
with a loud voice, an overbearing man- 
ner, and impetuous will. 

But Judge Davis had none of these. 
His modesty shrunk with peculiar sen- 
sitiveness from anything like display. 
He sought to do his duty, with no 
thought as tothe impression it might 
make upon others. Only those mem- 
bers of the bar, who practised before 
him, could know the soundness of his 
legal judgment, his accurate Jearning, 
his conscientious fidelity to every case 
that came before him, and the unerring 
instinct that led him always to the right 
conclusion and by the right path. He 
gave a memorable instance of his ju- 
dicial firmness, by his judgment in favor 
of the constitutionality of the embargo, 
when the current of opinion around him 
was so strongly set the other way. 
IIad he been one of the judges in the 
case of the ship money, he would have 
given judgment against the king with 
his usual calmness, and would have 
been surprised had any one given him 
to understand that it was an act de- 
serving to be praised and remembered. 

But it is by no means for his public 
life alone, that Judge Davis is to be 
honored and held in remembrance. It 
is possible for a man to be selfish, ava- 
ricious, ill-tempered and heartless, and 
yet be a good judge and faithful public 
servant. But in the case of Judge 
Davis we had no need to borrow the 
mantle of his office to throw over his 
personal defects. His virtues were so 
bounteous, so large and so unalloyed 
that they made the man John Davis 
greater than any possible office. He 
was higher than the bench and purer 
than the ermine. No one ever left his 
presence without carrying away a pe- 
culiar impression of gentleness, sweet- 
ness, simplicity, goodness and natural 
dignity. He never said anything bitter, 
unkind or uncharitable. He had no 
acerbities of temperament to subdue. 
There was no gall in his heart. He 
carried a judicial conscience into his 
daily life. Never by word or deed did 
he do injustice to any human being. 
Never did he seek his own advance- 
ment at the expense of the smallest 


rightful claim of others. He had read 
much and seen much, and thought 
much, and thus his mind was stored 
with knowledge and sagacity, and was 
full of a certain ripe and mellow wisdom. 
But these gifts were never obtruded. 
He never said anything for effect. The 
thought never troubled him that another 
person might not know that he had this 
knowledge or that faculty. Whatever 
came from his mind flowed naturally 
and unconsciously. He had no wish 
not to appear what he was, and none 
to appear what he was not. His com- 
mon words carried with them the truth- 
fulness of affidavits. 

He had an uncommon share of calm- 
ness and quietness in his manners and 
temperament ; which qualities are not 
common in our community. Our or- 
ganization is so active, and there are so 
many things to be done here, that there 
is hardly ever the natural proportion 
between the doer and his work. ‘Those 
who have anything to do, have gen- 
erally too much. Consequently we are 
hurried, anxious, nervous and restless. 
Bat there was always an atmosphere 
of repose about Judge Davis. He was 
ever happily and healthily occupied, 
but never hurried or uneasy. His man- 
ner fell, with a soothing influence, upon 
the restless spirits who had occasion 
to approach him. There was nothing 
fitful in his activity; nothing apathetic 
in his repose. 

Judge Davis was already an old man 
when the writer of this notice first knew 
him ; but nothing of him ever grew old 
but his body. ‘The qualities that make 
age unlovely never gathered around 
him. ‘Time neither narrowed, nor 
sharpened, nor embittered him; it did 
not contract the circle of his sympa- 
thies ; it did not chill his affections or 
render his judgments harsh; it did not 
make him a severe censor of the pleas- 
ures he had outlived. Neither selfish- 
ness, nor moroseness, nor intolerance, 
nor love of money, ever crossed the 
threshold of his breast. It was beau- 
tiful to see an old man with feelings 
so fresh and tastes so young. It was 
the ‘‘ odorous chaplet of sweet buds” 
set, but not ‘“‘in mockery, ’’ upon win- 
ter’s brow. To the last moment of his 
life he retained unimpaired his taste for 
simple and natural pleasures; for beau- 
tiful scenery, for music, for the sports 
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of children, for conversation, and, espe- 
cially, for knowledge in all its; forms. 
One of the last times he appeared in 
public, was to hear one of those ad- 
mirable lectures with which Prof. Ag- 
assiz has lately been delighting our 
community. Thus, when he had laid 
aside all his usual employments, the 
cheerful, happy, wise old man felt no 
aching void. His days were not without 
object and interest. His books, his 
friends, his tastes, the daily air and 
sunshine of life, filled up the measure 
of his time with quiet satisfactions. 
Judge Davis was, in no respect, be- 
hind his time, but he had less sympathy, 
than many other men, with the restless 
progress of the age. Not that he was 
averse to this, or that he had any anx- 
ious fears for the future, but he loved 
rather to dwell with ** backward-looking 
thoughts.”’ Born in the Old Colony, 
he early became wedded to the associ- 
ations which are indigenous to that soil. 
The Pilgrim fathers, their motives, 
their principles, their lives were to him 
a theme for constant meditation, and a 
subject of constant inquiry. By study 
and reflection he had so saturated his 
mind with knowledge of those times 
and those men, that when he spoke of 
them, it was with such distinctness, ac- 
curacy and precision, that it seemed as 
if he must have known them and lived 
among them, and not merely read about 
them. He seemed to have drawn his 
information from open vision and not 
the written word. Carver, and Wins- 
low, and Bradford, and Standish were 
not seen by him in the cold distance of 
history as abstractions, but as in the 
warm and living present, like men whom 
he had met with, face to face. He de- 
lighted to wander over the spots which 
the footprints of the Pilgrims had hal- 
lowed, along the shores where they had 
landed, and by the hill where they were 
gathered to their last repose. Upon 
these themes he never spoke without a 
certain placid enthusiasm, which suf- 
fused his eyes and gave a glow of ani- 
mation to his countenance. He was 
himself a model of all that was good in 
the character of the Pilgrims, without 
their alloy. He had their purity, ele- 
vation, ardent piety and devotion to 
duty, without their sternness, their aus- 
terity or their intolerance. These harsh 
elements had no place in his genial and 


kindly nature. The rigor of the old 
law governed their conduct and speech ; 
but in him was seen the grace, as well 
as the truth which were brought by a 
new and milder dispensation. His very 
reproofs were gentler than some men’s 
praises. 

Ile was a man of warm domestic af- 
fections, and in his family his nature 
found his best satisfactions. Here there 
was seen the same sweetness, gentle- 
ness, kindness and consideration for 
others, which marked his intercourse 
with the world. Nor had he escaped 
those sufferings to which affectionate 
natures are exposed. He had mourned 
over those who, in the course of nature, 
should have mourned over him. An 
only son, grandsons who were as dear 
as sons, the wife of his youth, were 
taken away from him. But these be- 
reavements only served to give a gentler 
scriousness to his manner and a more 
affectionate expression to the counte- 
nance which he turned to the friends 
and kindred that were left behind. His 
religious trust was a part of his very 
being. To have been made gloomy, or 
querulous or harsh by affliction, would 
have implied a doubt of God's moral 
providence. That was to him a fact, 
not a speculation, Was he happy in 
the society of those whom he loved? it 
was well. Were they taken away from 
him? it was also well. And the same 
spirit of submission reigned over his 
whole life. One of his last conversa- 
tions with his family, turned upon a 
playful inquiry as to how he should 
amuse himself, in the blindness which 
he felt was impending over him from 
his rapidly decaying sight —a cheerful 
and wise conversation, which left none 
but pleasant thoughts behind, in the 
memory of those who heard it. But 
as to complaining that he was about to 
be blind, —it no more oceurred to him 
than to complain that he was more than 
eighty years old. 

The long, honorable, and useful life 
of this venerable man was crowned with 
an appropriate and fitting close. With- 
out pain, or lingering illness, or any- 
thing more than natural decay, by a 
touch as gentle as that wliich loosens 
the ripe apple from the bough, he has 
been called away from the life that is, 
to the life that is to be. His illness 
was very brief and attended with little 
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or no apparent suffering. Had his 
friends been permitted to choose the 
time and manner of his dissolution, they 
would hardly have asked any other, 
It was a peaceful euthanasia, and not 
astruggling death. In the hearts of 
those who survive him there can be no 
feeling but gratitude, alike fur the pro- 
longed enjoyments of life and for its 
merciful close. 


Trav or A Stave ror Murper. A 
late Charleston (S. C.) newspaper gives 
the following account of a capital trial 
in that city. The trial of Richard, 
slave of Robert Rowand, charged with 
the murder of Maria, also the slave of 
Mr. Rowand, took place at the City 
Hall yesterday, at ll A.M. We for- 
bear, on the recommendation of the 
court of magistrates and freeholders, 
to publish the evidence in this case, as 
there is a trial pending before the court 
of general sessions against Mrs. Eliza 
Rowand, the mistress, on the same 
charge, and much of the testimony be- 
fore the magistrates court being inad- 
missible in a court of higher jurisdiction, 
we think it incorrect to prejudice the 
public mind. The unanimous charge 
of the court to the freeholders upon the 
evidence, was, that they were to con- 
sider and make up their minds from the 
facts detailed by the witnesses, whether 
or not the prisoner was guilty of having 
struck the blows which proved fatal, as 
if they were not satisfied that they were 
inflicted by him, but by Mrs. Rowand, 
he must be acquitted. The court also 
charged the freeholder strongly and 
unequivocally upon the law, that wher- 
ever a slave in the presence and com- 
mand of his owner committed an un- 
Jawful act, as murder or other crime, 
that he was the mere instrument of his 
owner's cruelty, and having no will of his 
own, could not be amenable to the punish- 
ment of the law. In all such cases the 
owner was to be regarded as the guilty 
party, and upon him the vindicatory 
part of the law must fall. In this case, 
if they from the evidence, came to the 
conclusion that Richard had even in- 
flicted the fatal blow, being under the 
control and order of Mrs. Rowand, and 
that the testimony made out the killing 
to be murderous, the owner was guilty 
of murder, and the slave must be ac- 
quitted. The freeholders, under the 
charge of the conrt, merely retired a 
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sufficient time to write the verdict 
** Not Guilty,’ which was concurred 
in by the presiding magistrates, and 
Richard was discharged. 


FExamrnatiom iN Cuter. A good 
deal of Jaxity in the use of the term ez- 
amination in chief, has prevailed in con- 
versation, and sometimes in argument, 
at the bar. We have an impression of 
having once heard the term misapplied 
from the bench of an inferior tribunal ; 
but we had hoped not to see the error 
getting into print. As arecent volume 
of Reports (not Mr. Metealf’s) contains 
such an error, we shall be excused for 
calling back the attention of the profes- 
sion to a more accurate use of the 
phrase. 

Examination in chief is the examin- 
ation to the issue, in distinction from 
the examination upon the voir dire, or 
as to the competency of the witness, 
and includes both the direct and the 
cross-examinations. Indeed, there may 
be, and often is, a direct and cross-ex- 
amination upon the voir dire, as well as 
in chief. Ithas been said thata passage 
in Mr. Greenleaf’s work on Evidence 
favors the loose use of the term. Vol. 
l. sec. 445: ** When a witness has 
been examined in chief, the other party 
has a right to cross-eramine him.” But 
on reading the context the meaning is 
clear. He is laying down the rule 
that the mere fact of a witness having 
been examined as to his competency 
does not make him a witness in chief, 
so as to entitle the opposite party to 
cross-examine him upon the issue; and 
then adds the sentence quoted, to the 
effect that if the party calling him ex- 
amines him at all mm chief, he may 
be cross-examined in chief. That Mr. 
Greenleaf uses the term in its strict tech- 
nical sense is evident from sections 421, 
424, and 433 of the first volume, as well 
as from the passage quoted, when taken 





With its context. D. 
Wotch-Pot. 
Tt seemeth that this word hotch-pot, is in English a pudding, 
for in this pu llingis net commonly put one thing alone, but 


= thing with other things put together. — Littleton, § 287, 
ua. 

We extract the following passage from Mr. 
Webster's late argument before the supreme 
court of the United States, in the case of the 
steamer Lexington, as reported in the Wash- 
ington National Era: — “ It is a great truth, 
that England has never produced any emi 
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nent writer on national or general public 
law —no elementary writer, who has made 
this subject his own, who has breathed his 
own hreath into it, and made it live. In 
English judicature, Sir William Scott has, 
it is true, done much to enlighten the public 
mind upon the subject of prize causes, &c., 
and in our day Mcluntosh has written a paper 
of some merit; but where is your English 
Grotius ?, Where is your English Barbeyrac ? 
Has England produced one? Notone. The 
English mind has never been turned to the 
discussion of general public law. We must 
go to the continent for the display of genius 
in this department of human Laowledee. 
What have the courts of Westminster Hall 
done to illustrate the principles of public 
law? With the exception of a tract by 
Mansfield, of considerable merit, more great 
principles of public law have been discussed 
and settled by this court, within the last 
twenty years, than in all the common law 
courts of England for the last hundred years! 
Nay, more important subjects of law have 
been examined and passed upon by this 
bench, in a series of twenty years, than in 
all Europe for a century past. And I can- 
not forhear to add, that one in the midst of 
you has favored the world with a treatise on 
public law, fit to stand by the side of Gro- 
tius, to be the companion of the Institutes — 
a work that is now regarded hy the judica- 
ture of the world, as the great book of the 
age — Slory's Conflict of Laws.” 





A writer in the Boston Daily Bee is quite 
indignant at the opinions expressed in the 
interesting leading article of our last num- 
her respe@ting Mr. Day's Connecticut Re- 
ports. Hear him: “Now, if the reviewer, 
(who is not the editor,) had read six volumes 
of Mr. Day's sixteen, or digested one of 
that six, or run a reluctant eye over statutes 
that still savor of the ‘blue laws,’ or tried to 
reconcile some hundreds of decisions with 
common law or common sense, or understood 
the practical operation of her anomalous 
eqnity system, or ‘confounded nature’ by 
doing all these; we hardly think he would 
he so happy to shout ‘IT am a Connecticut 
citizen.’ ”’ 


There is a current rumor that Judges 
Colby, Ward, and Merrick, of the Massa- 
chusetts court of common pleas are about to 
resign their seats on account of inadequate 
compensation. ‘Towards this court both po- 
litical parties have been wanting in duty — 
the democrats by cutting down the salaries 
in 1843, and the whigs for not raising them 
again in 1844. The question is now dis- 
cussed, whether a total reorganization of the 
court should not be attempted. It seems 
clear, that unless the policy of the state to- 
wards it is to he changed, the common pleas 
had better be abolished. It is not improba- 
ble that more of the judges will resign than 
we have mentioned above. No one could 
blame them for doing it at any time. 


Obituarn Notices. 


Diep, at Peterborough, N. H_, on the 31st 
of December last, at the residence of his fa- 
ther, James Smiru, Esq., a member of the 
New Orleans har, aged 31. 

To those who knew Mr. Smith, the 
announcement of his death will not be un- 
expected. He fell a victim to that slow, 
insidious disease, consumption, which has 
deprived our profession of so many of its 
most promising members. For more than a 
year previous to his decease, he had been 
withdrawn from the active duties of his pro- 
fession, and in the early part of the past 
summer he returned tothe home of bis child- 
hood, with hardly the hope of ever again 
ieaving it. As there are many, among the 
readers of the Reporter, who were friends of 
the deceased, it may he a matter of interest 
to them to know, briefly, the few events of 
his life. 

Mr. Smith was a native of Peterborough, 
and a kinsman of the late Judge Smith, of 
Exeter. The early years of his life were 
spent in his own town, and upon his father’s 
farm. At nineteen, he entered the academy 
at Exeter, for the purpose of fitting for col- 


lege. From the outset, his education was 
obtained aimost entirely by his own exer- 
tions. For one of his circumstances and 
with his aspirations, a better school than Ex. 
eter, could not have been chosen — not only 
for the thoroughness of the instruction given 
there — in which respect it has always stood 
highest among the country schools in New 
England — but because there was everything 
in the spirit of the place, and the character of 
the people, to stimulate and encourage a 
young man striving to educate himself. A 
singular fatality seems to have attended those 
who were with him at Exeter. Two out of 
four of the instructers, then connected with 
the school—and those the younger two— 
besides a large number of the scholars, in- 
cluding many with whom he was most inti- 
mate, have preceded him to the grave ; five, 
besides himself, victims of the same disease. 
In the autumn of 1837, Mr. Smith was en- 
tered of the sophomore class, in Yale col- 
lege. During his college life, he sustained a 
high reputation as a man of industry and 
ability ; he was less distinguished, however, 
as an exact scholar, than as an active leading 
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member of the class, and of the literary soci- 
eties, in Which he took much interest. With 
a view to a future professional course, his 
studies were not confined to class-books, but 
took a wider range, into the regions of liter- 
ature, history and metaphysics. 

On leaving college, he went to New Or- 
leans, and thence to Madison Parish, Louisi- 
ana, where he remained more than a year, as 
instructer in the family of Judge Perkins, a 
wealthy planter, whose sons had been his 
classmates and intimate friends in college. 
While here, he began the studies of his pro- 
fession, privately, and went through the ear- 
lier elementary treatises. In the winter of 
1841-2, he made an excursion on horseback, 
in company with a former classmate, through 
western Louisiana and Texas, as far as the 
river Nueces. Early in the spring of 1342, 
he returned to New England, and in April, 
entered the law school, at Cambridge While 
in the school, he was a diligent student, ap- 

lying himself not merely to the common 
aw, as studied in the classes, but also to the 
leading treatises on civil law, as forming the 
basis of the Louisiana code, and as essential 
to practice in that state. His abilities and 
aptitude for the profession, won him the re- 
spect of all who knew him, and his social 
qualities, alike conciliated their esteem. In 
October, 1843, he returned to New Orleans, 
having chosen that city as a field of future 
practice, as giving promise of earlier success 
to a young lawyer than most northern cities. 
To satisfy the requisitions of the Louisiana 
law, he spent stil another year in_profes- 
sional study, under the tuition of Judge 
Watts, of the admiralty court, in which court 
he at the same time received a clerkship. 
In the autumn of i844, he was admitted to 
the bar, and commenced practice. His health 
at this time began to give way, but he con- 
tinued to keep his office, until the following 
suminer, when more alarming symptoms be- 
gan to appear, and by advice of his physi- 
cians, he retired, for the warm months, to the 
more healthful region of the Pine Woods. 
But his disease had already made such pro- 
gress, that, on his return to the city in the 
autumn, his strength was too much prostrated 
to permit him to resume his professional du- 
ties; and at the urgent invitation of his 
friend, Judge Perkins, he retired to his hos- 
pitable mansion, for the winter. Here, ev- 
ery kindness which the solicitude of friends 
could render, or the wants of an invalid sug- 
gest, was shewn him. The winter, however, 
passed away without amendment ; yet with- 
out that fatal decline, which his physicians 
had warned him to expect. In the spring, 
fiading his strength sufficient for the journey, 
he returned to New England, reaching home 
in June. Consultations with several eminent 
physicians on his way, had given him no hope 
of recovery, and he returned, to wait calmly 
and patiently for the event. Greater serenity 
or cheerfulness, under such circumstances, the 
writer of this notice never witnessed. He 
seemed to lose none of his interest in passing 
events, or in books, and happily, until within 
a few days of his death, his strength was 
sufficient to allow its indulgence. He sank, 
at last, rapidly; there was no flickering in 
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the socket ; the taper burned clearly, solong as 
its aliment lasted, and then weat quietly out. 

If to be cut off in the morning of life, just 
when expectations are yielding to fulfilment, 
when the hardest struggle of life, that of a 
successful entrance into its busy scenes, has 
been surmounted, and the well-earned esteem 
of friends, and talents faithfuily cultivated, 
give earnest of future success, be Just cause 
of regret, then the case before us is eminently 
asad one. Few young men have looked to 
the future with more anxious or juster ex- 
pectation. ‘To every one it is a field rich 
with golden harvests, but especially to him, 
who has toiled through the earlier years of 
life, insensible to privation, or the effort of 
self-denial, in the confidence of a full reward 
tocome. To such an one, the struggle with 
disease must be a hard one — but the suc- 
cessful issue of such a struggle — the final 
victory won, is the best evidence that the 
summons comes not too soon ; that the les- 
son of life has been learned; the learner's 
mission here accomplished. Those who 
knew Mr. Smith will regret, in him, the loss 
of one eminently fitted for the practice of his 
profession ; and whose ready humor and 
great conversational powers made his society 
always attractive. Those who enjoyed his 
more intimate friendship, will supaaben, et 
more fondly, the warmth and strength of his 
affections, and the deep under current of feel- 
ing, which a calm exterior did not disclose to 
the world at large. 


At his residence, Fort Cumberland, N. B., 
January 21, Samver Gay, Esq., aged 93. 
He was a native of Boston, and brother to 
the Hon. Ebenezer Gay, late of Hingham, 
Mass., and a graduate of Harvard University 
in the class of 1775. The St. John Observer 
says: “He left his native country and be- 
came a resident of this province at the com- 
mencement of the revolutionary war, and was 
amongst the first settlers. For a number of 
years he held the office of chief justice of 
the common pleas, and justice of the peace 
for the county: and for several years was re- 
turned a representative for Westmoreland. 
He served in the latter capacity in the first 
house of assembly organized for New Bruns- 
wick, which sat in the city of St. John. He 
died at an advanced age, highly respected by 
his neighbors and acquaintance, and esteemed 
among his friends.” 


At Monterey, Mexico, Decembar 2, Hon. 
Tuomas L. Harmar, a brigadier-generai in 
the volunteer service of the United States. 
General Harmar, says the Western Law 
Journal, was a citizen of Brown county, Ohio. 
He was an excellent citizen, an accomplished 
gentleman, a distinguished lawyer, and justl 
esteemed for the eminent manner in which 
he had discharged the duties of many impor- 
tant public stations. Emphatic resolutions 
were unanimously adopted on the occasion 
of his death by both ronches of the Ohio 
legislature. Appropriate resolutions were 
aiso adopted by the bar at Columbus. 


At the residence of Dr. Whitehead, near 
Tallahasse, Florida, of consumption, January 
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24, Jounn Geonce, Esq., ose at law, of 
Augusta, Ga., formerly of New Hampshire. 
Mr. George had come to Florida with the 
hope of recruiting his health; but it was too 
late. He died in less than a week after his 
arrival. 


In Brooklyn, N. Y., Tueopore Eames, 
Esq., police judge of that city, a native of 
Haverhill, Mass. For several years he prac- 


tised Jaw in Salem, and was afterwards, for 
a uuinber of years, instructer in the grammar 
school at that place. 


In Cincinnati, December 31, Joseru B. 
Wacker, Esq, aged 37. He formerly re- 
sided in Cineimnati, and was in partnership 
with his brother, Judge Walker. He subse- 
quently removed to St. Louis, and there pur- 
sued his profession. 


Insolvents in Massachusetts. 














|\Commencemen: 





Name of Insolvent. Residence. Occupation. of Proceedings | ¥¢™e of Master or Judge. 
Adams, Elias B. Roxbury, rrader, Jan’y &, |. A. Simmons. 
Allen, Matthew, Jr. | Harwich, Mariner, “64, «|N. Marston. 
Allen, Samuel, j|Fall River, lrader, “ 7, |. J. Holmes, 
Anable, John W. Salem, Wheelwright, “ @, j!ohn G. King. 
Arnold, Benjamin, Vitehburg, Carpenter, = i, harles Mason, 
Ashley, Thomas, New Bedford, Board’g House Keep. | “ 97, Hohn H.W. Page. 
Babcock, Spooner, New Bedford, Painter, [er,| «4, | Mliver Prescott. 
Barker, ‘Thomas T. Boston, Clerk, |; © 15, [William Minot. 
Barnard, Cromwell, Nantucket, Merchant Tailor, = wm, | *harles Bunker. 
Battles, Joseph, Fitehburg, Farmer, 622, [isaac Davis. 
Kemis, George, Boston, Shoe Dealer, © 21, | dradford Sumner. 
Ben:ett, William B. Great Barrington, | Merchant. Dec. 29, |. F. Barnard, 
Binney, Charles J. F. Roxbury, Merchant, Jan’y22, | tradford Sumner. 

“ 


Boardman, Charles, toston, 


|Boot & Shoe Dealer, 


13, | seorge 5. Hillard. 




















Bowen, Orville, Worcester, )Railroad Contractor, * 10, jChas. W. lartshorn, 
Bradstreet, William, Lowell, ‘Commis’n Merchant, «23, iGearge W. Warren. 
Bragg, Austin, Boston, Trader, « 29, [Breadtord Sumner. 
Brooks, George, Weymouth, ‘Bootmaker, «5, (Sherman Leland, 
Buckland, Nelson, Boston, Machinist, “ WM, [Enis Gray Loring. 
Burt, Silas 3. Taunton, Trader, «23, |fohn H. W. Page. 
Burt, Simeon, Freetown, iSchool Master, s6 2, (Horatio Pratt, 
Carr, Alexander G, Charlestown, |Laborer, © 23, (George W. Warren. 
Cole, Henry P. Boston, Trader, «01, [Ellis Gray Loring. 
Cook, Janus, Roxbury, | Housewright, * 6, (Sherman Leland, 
Coolidge, Charles, Boston, | Trader, se 4, Elis Gray Loring. 
Conant, Cardinal C, Roxbury, Merchant, «2, ) | David A. Simmons. 
Congdon, Ly nes, Hadley, Yeoman, as 8, |IthamarConkey. 
Cunningham, Eph. M. Boston, Gentleman, “ 14, | Bradford Sumner, 
Cunningham, Samuel UH. Spencer, Poot, Manufacturer, 6, | Isaac Davis, 
Curtiss, Joseph, | Southbridge, | Laborer, “ 16, | Isaac Davis. 
Darling, Collis C, Medway, Trader, = 4, |. A. Simmons. 
Doane, Joseph C. Weymouth, Housewright, * 14, “herman Leland 
Dockham, Stevens, Boston, lHousew right, * 21, | Bradford Sumner 
Duffey, Patrick, Quiney, Stone Cutter, s¢ 13, | Nath’! P. Safford. 
Duffy, Hugh, Boston, Tailor, * 7, | Ellis Gray Loring. 
Duffy, Jolin, Boston, Tailor, 66 4, lls Gray Loring. 
Eastman, George N. Boston, Counsellor at Law, 7, |George 8. Hillard. 
Eaton, John L. et al. Boston, |'Tailors, * 615, (George S. Hillard. 
Evans, Rufus M. Boston, Carpenter, “14, | Bradford Suinner. 
Farnum, George B. Cambridge, Trader, « 8 | George W. Warren. 
Farnum, G. B. et al. | Koston, Sash & Door Makers, « 95, |Pradford Sumner. 
Farrell, George, Boston, Wood & Cual Dealer, “ 5, | Bradford Sumner. 
Fieder, Louis C, “pringfield, |Cabinet Maker, “ 628, |&. D. Beach. 

Field, Eugene, Charlemont, Mechanic, Dec. 29, |Rich’d E. Newcomb. 
Fogg, Jeremiah, Boston, Stove Dealer, Jan’y 30, | radford Sumner. 
Forbes, Nicholas, New Bedford, |Urader, * 23, [Oliver Prescott, 
Gardner, Henry L. Boston, Tailor, 16, | Uradford Sumner. 
Gerrish, Penj. F. et al. Lowell, "Traders, « 18, | Sradford Russell. 
Glover, Samuel J. Boston, Painter, “ = 25, | Uradford Sumner, 
Goldthwaitt, Denn’na W. |Lynn, Liv’y Stable Keeper, « 6-9, ~ [John G. King. 
Gould, Ivory, Boston, Merchant, “ 613, |George S. Hillard, 
Grover, Stephen, “pringield, Cabinet Maker, * 23, |. D. Beach. 

Hall, Josep) F. Boston, Watehman, «9, | Sradtord Sumner, 
Haskell, Joseph, Bostun, Gentleman, «© 15, ‘Bradford Sumner, 








9 iS > 
528 INSOLVENTS IN MASSACHUSETTS. 



































Name of Insolvent. Residence. Gimiiie ccomeenimananeadl * 
waren g William et al. Boston, ae Tn Trad — oe Fee, ame of Master or Judge. 
atstat, George W. . | Traders, Jan’? ea 
Haven, Seam. aera ’ |Gentleman, = y a 8. Hillard. 
Hawley, Austin, ang ’ lrader, “a . ne ford Sumner, 
Hiteheock, George D. Worcester Yeoman, ““ Lb eeees ( hapin. 
Holland, Seneca, Amberst. Machinist, “ 4 ip ni F. Conkey. 
Holmes, ‘Thomas, Roxbury, Merchant, « ¢ ie nj. F. Thomas. 
Hooker, H. G. 0. ever Y> Rope Maker, “ 4 (David A Conkey. 
Houghton, Merrick, rp I Shoemaker, « oF ats A. Simmons. 
Howard, Barnabas, Quiscy. utcher, Dec. 28) |B Deante Leland. 
tga John, Worcester poeenen Jan’y 2, | Nath‘ F. Safford 
ull, Stephen ‘ ® saborer, “ tweed +e . 
Hunt, cade A. eat Merchant Tailor, “ a — wy 
Jardon, Elijah, Jr. Cummington oo “ iL, Henry Cha — 
ener a Bustun, + Somer meen a a 6, (Ithamar Cenkey. 
Saath ite + heaares Housewright, , “ = bromwong t Sumner. 
Kell, Alexander R. = Bedf 4 Painter, +n “9 pe oe Prescott 
ert Elisha, Poston, _o Laborer, 7 14, a 
mball, Nathaniel, Roxhury Clothes Dealer, “ dh op | scott. 
Littlefield, James, THe % Baker, “ 95. ee Sumner. 
Lock, Stephen P. Worcester Prickmaker, “ 6, Seaien t — 
ra Nicholas, Chastestown Quarryman, “ 26, nase y - Hillard. 
ack, Isaae N. et al. Lowell ’ Carpenter, “ 9 Ge WwW. . 
Magoun, William, wh tee Prad rs, os 13° comes . Warren. 
Maher, Terrence, Boston, Carriage Trimmer, |! “ a, eee Russell. 
Makepeare, Hiram, Lancaster Baker, “« 14 pen = Sumner. 
McElroy, ¢ harles, ao” Carpenter, “ 9° ‘iB . ad Loring. 
Meguinity, Robert, New Bedfo a Mer: hant Tailor, “ oF IPradt homas. 
McLartz, William, Boston -_ Laborer, “ 92 a ord SUMNeT. 
Merrill, James, tee oo Tailor, <a — er Prescott. 
Merick, Leander, r ahs soe Laborer, ae 19° peey Suniner, 
Meserve, Jolin A. Boston, Vailor, « 9 hy P. Safford. 
Moody, Cyrus, Ludlow “ase. «© 9l) lBradh oo 
Munday, Owen, om Farmer, « 14 ——s Sumner. 
Noble, Edownd, Jr. Ww.s arin field leamster, “ 7 lp ee B. Mortis. 
Norris, Heury A. Post . shea, Laborer, ‘“ 1 — Sumner. 
Norris, Themas F. Cambridge ere, - M4. ooh Beach. 
Oliphant, J. W. etal. antes, Putlsher, “« a | ‘radford Sumner. 
Parmenter, David FP, Worcest ee eo - Le W. Warren, 
Phillips, Gilson, Serwieh. tutcher, . ae 16. — Sumner. 
Pierce, William, Hardwick Mariner, “ 93 In’ Me Chapin. 
Plamley, Joba etal. Boston, Farmer, « 7) Wa lurston, 
Poole, Lott UL Boston, Vailurs, co ig? [Waker A. Bryant. 
Pope, Samuel, tity jVatlor, ‘“ ayn |George 8. Hillard. 
Potter, Ephraim, Hadle , rrader, we Is George s. Hillard. 
Rhodes, John W. tt | Laborer, « 0 |George S. Hillard. 
Ricker, Jethro We Bost —, | Hailor, ‘“ 91. Ithamar ¢ onkey. 
Rider, Theodore #. ( lakham s urpenter, sa 29, a Me _, Loring. 
Ruggles, Simeon, Seton ’ Shoemaker, & 13 ~ seme Sumner. 
Salvo, Benedict, Boston, [Provision Dealer, ‘“ 8. | alter A. Bryant. 
Seaver, Benjamin C. Rosten, | Merchant ‘Tailor, « 96 see Sumner. 
Suumtey, lems, [emaneitgn, {Latome ¢ %s Bradford Sumner. 
Simonds, John P., Rostnn ge, |Lahorer, as Th Pradford Sumner. 
Fmall, John, 2, Deants. Trader, e » isaac Davis. 
Spear, George, 2d, Quiney, Mariner, “ oF myo 8. Hillard. 
Spoever, Beth O. tee he «12 [Sherman Le 
Ste bens, Thomas, Lewell ’ H Prader, «“ 26 - erman Leland. 
Stevens, Robert P. Marblehead Victualler, 90) |Brndford Rusec 
Btiles, Anson G. Millbury, a, | Trader, as a0 ; radtord Russell. 
Taylor, John, Cambridge lrader, “« 15° a G. Kies, 
eae a Beverly, > o m pea 
J ‘iteomb, Robert Boston ’ [Shoe Manufacturer, “ 16. ee ord Russell. 
Town, Samuel et al. Basten. tar Builder, “ 97. owe ~ Roberts. 
Treadwell, Nathaniel,  |Roston, | Traders, | . 7% Gene med Sumner. 
Jpton, Euvene A. Terni | He usewright, “ 9 pea s. Hillard. 
Waters, William &. Rostun, Gentleman, « 4 sradiord Sumner, 
Wetherbee, tsane, Charlesto Prackmany sd 14. | Bradford Sumner. 
Wharfield, Rowland C. Wrest St “hboid | Laborer, « 9 Bradford Sumner. 
Wheelwright J. W. et al. od ockbridge, |Farmer, “ 97 mee W. Warren 
White, Joseph, a eg | Oraggist, “ ae Byington. 
Whitney, Sumner, and ’ | Board’g House Keep- . ‘radford Sumner, 
Whiston, Proncis G. Boston, Merchants [er, “ de map oureencnans 
ba Mi tan 8. Fitehburg, lpnece ie r 7, \Bradford Sumner. 
Withird, William, are Machinist, ? “ o \Charles Mason. 
Willams, James, ote ing Be, Hatter, a = Elis Gray Loring. 
Wiison, Edward, Gloucester. Pailor, “ 93 lReadtne W. Warrea 
Woodin in, Edwin, Charlest ’ latlor, as 5 j ~ ford Sumner 
Wyeth, Noah etal. B own, Hat Manufacturer asx ' ohn G. King. 
aan [sash & Door Maker soe [Bradford Sumner. 
A ’ 25, \Bradford Sumner. 
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